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Court of Appeals of the District of Columbia. 


No. 3930. 

Charles T. Darling et al., Appellants, 

vs. 

Helen T. Birney, Executrix, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 34038. 

Charles T. Darling and Nancy D. Robb, Plaintiffs, 

vs. 

Arthur A. Birney, as Executor of the Will of Gay Beatrice Darling, 
Deceased; Nannie Morrison, and Efhe Morrison Barry, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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C. T. DARLING ET AL. VS. II. T. BIRNEY, ETC., ET AL. 


1 In the Supreme Court of the District of Columbia. 

Equity. No. 34038. 

Charles T. Darling and Nancy D. Robb, Plaintiffs, 

v. 

Arthur A. Birxey, as Executor of the Will of Gay Beatrice Darling, 
Deceased; Nannie Morrison, and Effie Morrison Barry, 
Defendants. 


Memorandum. 

January 22, 1916.—Bill for Accounting filed. 

Answer of Defendant Arthur A. Birney. 

Filed February 11, 1916. 
******* 

This defendant for answer to the Bill of Complaint says: 

1. He admits the allegations in the first paragraph of the Bill. 

2. He admits the allegations in the second paragraph of the Bill 
so far as they refer to his citizenship and that he was executor un¬ 
der the will of Gay Beatrice Spranger. As to the other allegations 
in said paragraph he has no personal knowledge. 

3. lie has no reason to doubt the correctness of the allegations 
in the third paragraph of the Bill. 

4. In answer to the allegations in the fourth paragraph of the 
Bill he says—lie admits that said Gay Beatrice Spranger left a will 

which was duly admitted to probate and is of record in the 
2 office of the Register of Wills for the District of Columbia. 

By the terms of said will, after certain specific bequests, the 
testatrix gave, bequeathed and devised all her estate, real, personal 
and mixed, unto the Washington Loan and Trust Company of the 
District of Columbia, in trust to manage the same, and from the 
income thereof to pay to each of her children the sum of Fifty 
dollars per month until they should severally reach the age of 
thirteen years, and thereafter to pay them each a monthly sum 
not to exceed one hundred dollars until the youngest should reach 
the age of twenty-five years, and then to assign, transfer, deliver and 
convey the whole, estate held in trust to said children in equal shares. 
By said will Osceola C. Green and this defendant were named ex¬ 
ecutors and Franics X. Spranger and John D. Conelv guardian- for 
said children. lie refers to said will as to the specific terms thereof. 
Further answering he says that as surviver of Osceola C. Green he 
qualified as sole executor with surety in the sum of $100,000.00, 
and acted as such. He refers to Administration No. 6796 in office 
of said Register of Wills as to the granting of letters upon said 
estate and qualifications as executor. 
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5. He admits that there came into his hands as such executor 
the note for $89,494.20, subject to an endorsed credit of $12,494.78, 
as set forth in the fifth paragraph of the Bill, and that the security 
for the same was ample. And he says that he returned said note 
in the inventory of debts by him filed in said administration cause, 
lie denies that there was a balance due upon said note of $76,550.42 
with interest as averred in said paragraph and says that the balance 
due was far less. 

6. He admits that the maker of said note died on the 

3 4th day of July, 1892. The allegations in regard to the 
terms of the will of the said Joshua P. Klingle he believes 

to be correct. 

7. He admits that in the life time of the said Gay Beatrice 
Spranger, the widow and devisee of said Joshua P. Klingle, 
Georgianna M. Klingle, through her counsel sought to settle the 
said note of $89,494.20. In all of these negotations the said 
Georgianna M. Klingle claimed that but a portion of the face value 
of said note was due, but failing to satisfy this defendant, who was 
the counsel of said Gay Beatrice Spranger, as to the amount duo, 
he for a time declined to recommend a settlement for less than ap¬ 
peared bv said note to be payable. lie denies that an otTcr to settle 
for $65,000.00 was ever made, but he avers that at one time this 
defendant, as counsel aforesaid did offer through the counsel of 
said Georgianna M. Klingle to settle the claim for about $49,000.00: 
Said offer was rejected by said Georgianna M. Klingle as requiring 
a payment, much in excess of what was due. Both this defendant 
and the said Gay Beatrice Spranger were convinced that the real 
indebtedness was much less than appeared by the said note and did 
not insist to the contrary. He denies that during such negotations 
he strongly or otherwise insisted that said note represented the true 
amount of said indebtedness as is averred in said seventh para¬ 
graph. 

8. Answering the eighth paragraph this defendant admits the 
judicial proceedings therein set forth, and that the bill of complaint 
therein was filed with an understanding with him as execut >r, but 
says that such understanding was only to the effect that bef re the 

agreement upon the amount payable to him by the said 

4 Georgianna M. Klingle should become effective and be car¬ 
ried out, the facts should be laid before this Court sitting in 

Equity for its action in the premises. This was done by means of 
the said Bill of Complaint and of the answer thereto, and the said 
Court was apprised of the readiness of the parties to submit to its 
inspection the proofs upon which the result stated had been ascer¬ 
tained. This defendant owing to the great lapse of time since the 
passage of said decree cannot now recall if the said original state¬ 
ments were or were not in fact exhibited to the justice who signed 
the said decree. This defendant is advised by counsel, and so avers, 
that the decree so passed in the said cause settling the amount to be 
paid him in exoneration of the notes aforesaid, was and is a valid 
and binding decree, passed in exercise of jurisdiction by the said 
Court, and may not now be ignored or held for naught, and he 
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claims the protection thereof in bar of this suit and of the accounting 
claimed by the said plaintiffs. 

9. He admits that the plaintiffs, under the will of their mother, 
were entitled to receive her estate from the Washington Loan and 
Trust Company, trustee, free from trusts on the 11th June, 1914. 
the defendant Nancy D. Robb having been born on the 8th day of 
December, 1887, and the defendant Charles T. Darling on the 11th 
day of June, 1889, but he denies the allegations that there was no 
warrant for the reduction made in the amount claimed to be due on 
said note or that he committed a devastavit. He denies that the 
amount due to the estate of said Gay Beatrice Spranger was correctly 
represented by the mortgage note, or that the amount due on said 
note at the time said decree was entered was $76,550.42, and that in 

the performance of his duties he could have collected that 

5 amount. He denies that he negligently and carelessly and 
without proper lawful warrant or basis accepted the sum of 

$40,473.75 and interest in settlement, or that by such negligence, 
mistakes and errors on his part the decree in said cause was entered. 

10. He denies the averments of the tenth paragraph. 

11. He denies each and every of the allegations in the eleventh 
paragraph of the Bill. 

12. In answer to the allegations in the twelfth paragraph of the 
Bill he says; he denies the charges and allegations in said para¬ 
graph contained. And further answering and directing the attention 
of the Court to the great lapse of time since the events about to he 
recited and to the fact that many of the participants therein are now 
dead and heir records lost, he says: That in April 1869, Joshua 
Pierce last of the District of Columbia died and by his will devised 
his estate to John B. Blake and Moses Kelly in trust for the use of 
Joshua P. Klingle, the nephew of the wife of the testator, and to pay 
over to him the income from said estate during his life, and upon 
his death hold said estate for the children of said Joshua P. Klingle in 
fee. That a part of the estate of said Joshua Pierce was the tract of 
ground known as Linnoean Hill, which tract of ground was later sold 
by said trustees to said Joshua P. Klingle, part of the consideration 
being a conveyance of real estate owned by said Klingle and the 
balance his note for $41,000 secured upon said Linnoean Hill. That 
in the administration of the trust said trustees were assisted by said 
Klingle, who amongst other things collected the rents from the 
real estate held as part of the trust estate. That from time to time 
said Joshua P. Klingle obtained loans from the trust fund for which 

he gave his notes, amounting in all to $20,000.00 of which 

6 one note for $10,000.00 was also secured upon said Linnoean 
Hill and two notes for $5,000.00 each were secured by trusts 

upon personal estate owned by said Joshua P. Klingle. And said 
Klingle for other moneys borrowed and moneys paid for him by said 
trustees gave them his other unsecured notes amounting in all to 
more than $23,000.00. And further that on the 1st of March, 1889, 
the said Joshua P. Klingle executed and delivered to Moses Kelly! 
Surviving Trustee, another note for $S9,494.20 secured on said 
Linnoean Hill which is the same note for that sum mentioned in the 
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Bill of Complaint. That under an order of the Supreme Court of 
this District in Equity No. 2219 the trustees paid said Klingle 
for a number of years the sum of $1,000.00 per annum. That later 
in Equity No. 11,607 the daughter of said Klingle, who was the 
mother of the plaintiffs, under the name Beatrice Darling, filed a bill 
against Moses Kelly, Surviving Trustee under the will of Joshua 
Pierce, for an accounting, charging that the income of the estate 
did not justify the payment of $1,000.00 per annum; and in said 
cause an order was passed reducing the amount of said annual pay¬ 
ment. That by decree in said cause, passed on the 29th day of 
April, 1890 Osceola C. Green was appointed trustee in place of Moses 
Kelly, who had resigned the trust, and as such substituted trustee 
received all the assets of said estate, amongst them: 

Note of J. P. Klingle, 8th May 1878, for $5,000, secured by deed 
of trust of chattels recorded in Liber 887 folio 379. 

Note of J. P. Klingle, Nov. 1, 1869, for 41,000, secured by deed of 
trust in Liber 601 folio 375 on Linnoean Hill. 

7 Note of J. P. Klingle, Nov. 30,1870. for $5,000, secured by 
deed of trust on chattels recorded in Liber 630 folio 332. 

Note of J. P. Klingle, February 1, 1873, for 10.000, secured by 
deed of trust on Linnoean Hill recorded in Liber 703 folio 236. 

Note of J. P. Klingle, March 1, 1889, for 89,494.20, secured by 
deed of trust in Liber 1381 folio 99 on Linnoeun Hill. 

Each of said first four notes bore an endorsement showing interest 
paid to March 1, 1889. Said Osceola C. Green administered the 
trust until the death of said Joshua P. Klingle, and then closed his 
trusteeship, and on or about the 13th day of July, 1892, turned over 
said assets, including the above described notes, unto the said Gay 
Beatrice Spranger. The said Osceola C. Green during his administra¬ 
tion of the trust received from said Joshua P. Klingle the sum of 
$4,022.97 on the 20th July, 1890, and the sum of $69,924.81 on 
the 20th May 1891, which sums he credited on the four notes for 
$61,000.00 and the balance of $12,943.78 upon the note of $89,- 
494.20, as will appear from the receipt of Birney and Birnev, Solici¬ 
tors for Beatrice Darling, given the said Osceola C. Green, trustee in 
Equity Cause No. 11,607 which receipt is in the possession of the 
executors of said Osceola C. Green and will be produced. He further 
says that when said notes came into the hands of the said Gay Beatrice 
Spranger, efforts were made to collect the amount due upon them 
but it was recognized by said Gay Beatrice Spranger and by this 
defendant, her attorney, that the face of the note for $S9,494.20 did 
not represent the amount due to the estate by her father at the time 
said note was given. As stated in the seventh paragraph of 

8 this answer negotiations were entered into with said Georgi- 
anna M. Klingle for settlement of said indebtedness, but no 

settlement was actually made. Shortly before the death of said Gay 
Beatriee Spranger certain original papers in the hand writing of said 
Moses Kelly and said Joshua P. Klingle were submitted which satis¬ 
fied both said Gay Beatrice Spranger and this defendant that the 
amount due by the estate of Joshua P. Klingle, after taking into ac¬ 
count all questions in controversy, was about $40,000.00 and interest. 
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Said Gay Beatrice Spranger having died in July, 1S95, all said notes 
came into the hands of this defendant as her executor. Having made 
full and careful examination of such of the accounts of said Kelly, 
as trustee, and of said Joshua P. Klingle, as were found to be avail¬ 
able and having before him the evidence in the hand writing of both 
Kelly and Klingle of the manner in which said note for $89,494.20 
had been made up and that it was grossly excessive of the amount for 
which it should have been, and in furtherance, as he verily believed, 
of the best interest of the estate in his hands, he filed an answer in 
said Equity Cause, No. 17159 consenting to the payment of $40,- 
473.75 with interest in full settlement, and a decree was passed au¬ 
thorizing him to receive the same. He further says that when the 
bill and answer in said cause were filed proof conclusive as he verily 
believes of the justness of the proposed settlement was in the hands 
of the respective counsel for the inspection of the Court if so requested 
or desired. In his first account as executor passed on the 20th Jan¬ 
uary, 1897, he charged himself with said note as having a balance 
of $40,473.74 due fixed by the decree in equity, and in his 

9 second account passed and approved on the 20th November, 
1897, as a final account, he charged himself with the collec¬ 
tion of said amount and interest, amounting in all to $53,432.10, and 
credited himself with payment of balance in his hands of $40,081.17 
to the Washington Loan and Trust Company, trustee, under the will 
of Gay Beatrice Spranger and thereafter paid the same to the said 
trustee, the receipt of said trust company dated December 2, 1897, 
being tiled in said administration cause. 

That shortly after the payment to the Washington Loan and 
Trust Company, to-wit on the 5th day of August, 189S, John 1). 
Conely, who was named in the will of Gay Beatrice Spranger as one 
of the guardians of her children, the plaintiffs herein, was by the 
Supreme Court of the District of Columbia, holding an Orphans 
Court, appointed guardian of the persons and estate of said children 
and duly qualified as such guardian on the 30th day of August, 1898, 
and acted as such, as will appear from reference to Cause No. 2381 
Guardianship Docket No. 10 in the Office of the Register of Wills for 
said District. 

On advice he says that upon his payment as above to said Trust 
Company, as trustee, his Irust relations as to the debt due from the 
estate of Joshua Pierce Klingle, and his duties and liabilities in 
regard thereto ceased and determined, and further lie says that from 
the time of the approval of his Fourth and Supplemental account on 
to-wit May 20, 1898, he has not acted in any way as executor or 
representative of said estate. 

13. As to the allegations in the thirteenth paragraph of the Bill 
contained he has no knowledge, or information other than 

10 that given by the said Bill of Complaint. Further answer¬ 
ing he says that he is advised and so charged that if any 

cause of action against him arose by reason of his settlement of said 
note, it accrued to the Washington Loan and Trust Company, 
trustee, on the 2nd of December, 1897, at which time the estate was 
vested in said trust company as trustee under the will of Gay 
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Beatrice Spranger; and he is advised and so avers that any right of 
action against him by the said trustee became and was barred by the 
statute of limitations after three years from said December 2, 1897, 
and, that since the plaintiffs’ claim against him through and under 
the said trustee, they, too, became and are barred by the said statute 
after three years from the said December 2, 1897. And he is further 
advised that if this contention is not correct and if any cause of 
action ever accrued against him in favor of the plaintiffs, their duly 
appointed guardian, John D. Conely, was competent to bring such 
suit on and after the 30th day of August, 1898, the date of his 
qualifications as such guardian under the order of this court in 
said guardianship No. 2381, and that any right of action against 
him by their said guardian was barred by said Statute of Limitations 
after three years from said 30th day of August, 1898. And he is 
further advised that if any cause of action ever accrued against him 
in favor of the plaintiffs directly and independent of said trustee 
and said guardian, the said Nancy D. Robb was of full age on 
the 8th day of December, 1908, and the plaintiff, Charles T. Darling, 
was of full age on the 11th day of June, 1910, and were both com¬ 
petent to bring their suit on and after the said last date and this 
action not having been brought within three years from and 
11 after June 11, 1910, is barred by the Statute of Limitations 
aforesaid: And this defendant claims the full benefit of said 
Statute of Limitations, and of the laches of the plaintiffs, and their 
said trustee and their said guardian, as against the said Bill of 
Complaint. And now having fully answer said Bill of Com¬ 
plaint or as much thereof as he is advised it is necessary or important 
that he should answer this defendant prays to be hence dismissed 
with his costs in this behalf most wrongfully incurred. 

ARTHUR A. BIRNEY. 

GORDON & GORDON, 

Solicitors for Defendant Dirneij. 


District of Columbia, ss: 

I, Arthur A. Birney, on oath say that 1 have read the foregoing 
answer and know the contents thereof and that the statements therein 
made are true as 1 verily believe. 

ARTHUR A. BIRNEY. 


Subscribed and sworn to before me this 11th day of February, 
1916. 

J. R. YOUNG, 

Clerk, 

By F. W. SMITH, 

A Clerk 


8 


C. T. DARLING ET AL. VS. II. T. BIRNEY, BTC., ET At. 


Motion to Dismiss . 

Filed April 4, 1916. 

♦ * * * * * * 

Comes now Nannie Morrison, one of the defendants in the above 
entitled cause, by her attorneys, George C. Bowie and Joseph T. 
Sherier, and moves the court to dismiss the bill filed herein, and, 
for grounds of said motion, says: 

1. That said bill does not contain any allegation of facts 
12 which constitute an equitable cause of action against this de¬ 
fendant, and that this Court, is, therefore, without juris¬ 
diction. 

2. That the said bill shows upon its face that the alleged cause of 
action attempted to be therein set out, is barred by the Statute of 
Limitations. 

JOSEPH T. SIIERIER, 
GEORGE C. BOWIE, 

Attorneys for Defendant Xannie Morrison. 


To Messrs. Johnson and Kegwin, 

Attorneys for Plaintiffs: 

Please take notice that we will call the above motion to the 
attention of the Court on Friday, April 14th, 1916, at 10:00 o’clock 
a. m., or as soon thereafter as counsel may be heard. 

GEORGE C. BOWIE, 

JOSEPH T. SHERIER, 
Attorneys for Defendant Xannie Morrison. 


Copy of the above motion received this 4th day of April, 1916. 

HAYDEN JOHNSON, 

Attorney for Plaintiff. 


Motion for Hearing on Grounds of Limitations. 

Filed April 26, 1916. 

******* 

Now comes the defendant, Arthur A. Birney, by his attorneys, 
Gordon & Gordon and II. Prescott Gatley, and moves the Court to 
hear this cause before the trial of the principal case on the ground 
set up in the answer of the defendant, to wit: that the alleged cause 
of action set up in the Bill is barred by the statute of limitations. 

GORDON & GORDON, 

H. PRESCOTT GATLEY, 
Attorneys for Defendant Arthur A. BIRNEY. 
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13 Amended Bill of Complaint . 

Filed June 28, 1917. 

******* 

The plaintiffs, Charles T. Darling and Nancy D. Robb with leave 
of the Court first had and obtained file this their amended bill 
of complaint, and respectively state as follows: 

1. They are citizens of the United States, residents of the State 
of Virginia, and bring this suit in their own right. 

2. The defendants are all citizens of the United States; 
the defendant, Helen T. Birney and the defendant, Nannie 
Morrison are residents cf the District of Columbia; the defendant, 
Ellie Morrison Barry is a resident of New Dorp Staten Island, State 
of New York. The defendant, Helen T. Birney is sued as executrix 
under the last will of Arthur A. Birney, deceased; the defendants 
Nannie Morrison and Eflie Morrison Barry are sued in their own 
rights. 

3. On the thirteenth day of February, 1894, Edwin I. Darling, 
the father of the plaintiff's, departed this life, and on the sixth 
day of March, 1895, Gay Beatrice Darling, his widow and the 
mother of the plaintiffs, intermarried with one F. X. Spranger, of 
the City of Detroit, State of Michigan. On the twentieth day of 
June, iS95, the said Gay Beatrice Darling Spranger died leaving 
as her sole heirs at. law and next of kin her two children, the 
plaintiff’s, Charles T. Darling who was born June 11, 1889 and 
Nancy Darling (now Nancy D. Robb) who was born December 
8, 1887. The said Nancy Darling thereafter intermarried with J. 
Bernard Robb of the City of Richmond, Virginia. 

4. The plaintiffs’ mother, Gay Beatrice Spranger, left a 

14 last will and testament which was on the second day of 

August, 189.5, duly admitted to probate and record in the 

Probate Court of the District of Columbia, said cause being known 
as Administration No. 0796 in said Court. With the exception of 
some specific bequests unnecessary to be mentioned here, the plain¬ 
tiffs were the sole beneficiaries under said will. Arthur A. Birney 
was named as executor in said will and letters testamentary upon said 
estate were issued to him by the said Probate Court and on the 
second day of August, 1895, he duly qualified as such executor by 
giving a bond in the penalty of $100,000 as required by the order 
of said Court. 

5. Among other assets of the estate of Gay Beatrice Spranger there 
came into the hands of the said Arthur A. Birney, her executor, a 
note of Joshua P. Klingle, her father, for the sum of $89,494.20, 
subject to a credit., however, of $12,943.78, and leaving a balance due 
upon said note of $70,550.42, with interest from the fourth day of 
July, 1892; said note was amply secured by a deed of trust on 
certain leal estate in the District of Columbia, known as Linean 
Hill; said real estate was at all times considered and admitted gen- 

2—3930a 
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orally to bo worth over $100,000, and in fact finally was sold for 
$100,000 before the settlement hereinafter complained of was made 
of said note. 

0. Joshua P. Klingle, the father of the said Gay Beatrice Spranger, 
and the maker of the said note and the deed of trust securing tho 
same, died on the fourth day of July, 1892, leaving a last will and 
testament which was duly admitted to probate and record in the 
Probate Branch of this Honorable Court on the twentv- 

15 second day of July, 1892, and by the terms of which said will 
the testator's widow, Georgianna M. Klingle, was made the 

sole beneficiary of his estate and as such beneficiary she became seized 
and possessed of said IJnean Hill property subject to the lien of 
said deed of trust. 

7. Before the death of the plaintiffs' mother Gay Beatrice 
Spranger, to wit, during the years 1894, and 1895, the said 
Georgianna M. Klingle, at various times and through successive 
counsel employed by her for the purpose, offered to settle the in¬ 
debtedness represented by said note but not, however, for the full 
amount thereof. On one occasion she offered by way of compromise 
settlement the sum of about $65,000 and on another occasion she 
offered by way of compromise settlement the sum of about $49,000 
with interest from July 1st, 1892. The said Arthur A. Birney, 
acting as attorney for plaintiffs' mother in the premises, having 
been her personal counsel for many years, declined to recommend 
on each occasion the compromise settlement offered, strongly in¬ 
sisting that the aforesaid note represented the true amount of said 
indebtedness. 

8. Soon after the death of the plaintiffs’ mother, the Gay Beatrice 
Spranger, on the twelfth day of February, 1896, the said Georgianna 
M. Klingle, in accordance, as the plaintiffs are advised and believe 
and therefore aver, with an understanding had with the said Arthur 
A. Birney, Executor, brought a bill in equity in this Honorable 
Court against the said Arthur A. Birney, Executor, charging that 
the amount due on said note was less than that called for upon its 
face and praying an ascertainment of the correct amount due on 
said note, which the plaintiff charged was $40,473.75, with interest 

from the first day of July, 1892; said cause is numbered 

16 17,159, on the Equity Docket of this Court. To this bill the 
defendant, Birney filed an answer reciting that since the 

death of the said Gay Beatrice Spranger, and his appointment as 
executor he had come into possession of certain original statements 
of account between the aforesaid Joshua P. Klingle and one Moses 
Kelly which led him to believe that certain credits should be made 
on said note and that as a result of a computation based upon the 
information contained in these statments, he verily believed that 
there should be decreed to be due to himself as executor the sum of 
$40,473.75, with interest from the first day of July, 1892; none of 
these statements, nor copies of them were filed however, with his 
said answer, nor does there appear in the record in said suit anything 
to indicate the source, character or author/ship of such statements 
except as above set out. The said cause thereupon came on to be 
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heard upon the bill and answer alone and a decree was entered as a 
matter of course whereby the amount stated in said answer, to wit, 
$40,473.75, with interest from the first day of July, 1892, was fixed 
as the amount due on said note, and said amount was later received 
by the said Birney in full satisfaction of said indebtedness. That 
said Birney, as such executor, filed his second account charging 
himself with the above amount and interest amounting in all to 
$53,432.10, as having been received under the aforementioned de¬ 
cree, and showing the amount of $40,081.17 distributable to the 
Washington -Loan and Trust Company, trustee under the will of his 
testatrix, which account was approved and passed by the Court 
November 20th, 1897. In passing upon the account of the said 
executor, the Probate Court accepted as the amount due on 

17 said note, the amount fixed by the aforesaid decree of the 
Equity Court in said Equity cause No. 17,159 no representa¬ 
tions as to the basis for said reduction being made by the said 
executor in said Probate Court. 

9. That said sum of $40,081.17 was paid by the said Birney 
executor to said Washington Loan and Trust Company, trustee 
aforesaid, December 2nd 1897, and receipt of said company for that 
amount is filed with said account. 

10. That on August 5th 1898 John O. Conley was appointed 
guardian of the persons and estates of the plaintiffs by an order of 
tlie Supreme Court of the District of Columbia holding an Orphans 
Court in Guardianship No. 2381, Docket 10, and acted as such 
guardian. 

11. That under the terms of their mother’s will, plaintiffs came 
into possession of her estate on the eleventh day of June, 1914, and 
in the due course of inquiry and investigation into the nature, 
history and administration of said estate it was lately, that is to say, 
not before the month of June in the year 1915, discovered, and com¬ 
plainants so charge and allege, that there was no warrant or basis 
for the reduction made in the said note by said executor, as afore¬ 
said, and that a devastavit was committed by him in the premise-. 
The plaintiffs charge and allege that the true amount due by said 
Joshua P. Klingle to their mother’s estate was properly and coircctly 
represented by the said mortgage note; that the said note was secured 
by the said Linean Hill properly which was more than ample 
security for the same, and was worth over $100,000; that the amount 
due on said note at the time of said compromise made by said 
executor as aforesaid, was $76,550.42, with interest from July 4th, 

1892; that the said executor, by a proper performance of his 

18 duty in the premises, could and should have collected and 
accounted for the said amount of said mortgage note, which 

as a matter of fact and law he was bound to do; that the said Arthur 
A. Birney, executor, fraudulently, negligently, in disregard of 
his duty as executor, and to the defrauding of these complainants, 
without proper or lawful warrant or basis, agreed to accept and did 
accept notes of the said Georgianna M. Klingle for the sum of $40,- 
473.75, with interest from July 1st, 1892, secured by the same prop¬ 
erty known as Linean Hill, in a compromise, and by the said negli- 
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gence, mistakes and errors of said executor in the premises, he 
thereby caused a loss to the estate of $36,076.67, with interest thereon 
from July 4th, 1892. 

12. The plaintiffs further charge and allege that there is nothing 
in the record of the suit of Georgianna M. Klingle against Arthur 
A. Birney, Executor, aforesaid, to warrant or justify any compromise 
of said mortgage note, and that the decree in said suit was entered 
as a matter of course on the answer of said executor, owing to his 
negligence, and delinquency as aforesaid, in not making a proper 
defense to said suit and insisting upon the full payment of said 
mortgage note as aforesaid. 

13. The plaintiffs charge and allege that the statements referred 
to by said executor in his answer to said suit, did not warrant or 
justify the reduction he agreed to make and did make in said mort¬ 
gage note, and further, that a due and proper administration of 
their mother’s estate, and a proper defense to said suit, could and 
would have established the fact that the true amount due the estate 
was faithfully and correctly represented by said mortgage 

note. 

19 14. The plaintiffs further charge and allege the said exe¬ 
cutor negligently failed to perform his duty in the premises, 

and that the negligence and delinquency as aforesaid of the said 
executor in the administration of their mother’s estate, as aforesaid, 
constituted a fraud upon complainants in this, to wit: that said exe¬ 
cutor negligently and carelessly agreed to accept and did accept 
notes of said Georgianna M. Klingle, as aforesaid, for $36,076.67, 
less than the true amount payable to the estate as evidenced by said 
note for $89,494.20, and that by proper care and attention to his 
duties in the premises he could and should have collected and ac¬ 
counted for the full balance of said mortgage note; that thereby the 
said Georgianna M. Klingle knowingly and wilfully, and in fraud 
of complainant’s rights in the premises contrived to obtain and did 
obtain an unlawful and unwarranted reduction of $36,07G.G7 in the 
sum payable to their mother’s estate as aforesaid. 

15. That the said Arthur A. Birney, died on or about the — 
day of September, 1916, leaving a last will and testament which 
has been duly admitted and probate and record by the Supreme 
Court of the District of Columbia, holding a Probate Court and in 
which the defendant Helen T. Birnev is named as executrix; that 

t • 

the said Helen T. Birney has qualified as such executrix, and was 
by order of this Court passed April 27, 1917, made party defendant 
hereto in the place and stead of Arthur A. Birney. 

16. The plaintiffs further represent unto the Court that the said 
Georgianna M. Klingle died intestate on the 24th day of February, 
1901, after having converted said Linean Hill property into ready 

money or securities, and that thereupon on the third day 

20 of March, 1901, the Washington Loan and Trust Company, 
of the City of Washington, D. C., qualified as administrator 

of her estate and administered the same, and on the twenty-third 
day of March, 1904, distributed to Nannie Morrison of the City of 
Washington, D. C., and Eflie Morrison Barry of New Dorp, Staten 
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Island, New York State, they being the sisters and only heirs at 
law of said Georgianna M. Klingle, the sum of $37,677.36 each; 
that in addition to said sums, said sisters inherited from said Geor¬ 
gianna M. Klingle a certain piece of real estate with improvements 
thereon known as 1827 Higgs Street, Northwest, Washington, D. C. 

Wherefore, the premises considered, the plaintiffs pray: 

1. That Helen T. Birney, as Executrix of the Will of Arthur 
A. Birney, deceased, and Nannie Morrison, and Effie Morrison 
Barry, be made parties defendant hereto, served with process, and 
required to appear and answer the exigencies of this bill, answer 
under oath, however, being expressly waived. 

2. That an order of publication may be entered against such of 
the defendants as are non-residents of the District of Columbia. 

2 Vo. That an accounting may be had as to the true amount which 
the said Arthur A. Birney, Executor, as aforesaid, should have re¬ 
ceived and paid over to the plaintiffs’ testatrix, and for which his 
estate is liable to therein, by reason of the premises. 

3. That the defendants be required to restore to the plaintiffs the 
sum of $36,076.67, with interest thereon from July 4, 1892, and 
that a decree be entered against said defendants in favor of the 

plaintiffs for said sum. 

21 4. That a trustee or trustees may be appointed by this 

Honorable Court to sell the real estate known and described 
as 1827 Higgs Street, N. W., Washington, D. C. and apply the pro¬ 
ceeds to the payment of the plaintiffs’ demand. 

5. That the plaintiffs may have such other and further relief as 
the nature of their case may require. 

CHARLES T. DARLING. 

NANCY D. ROBB. 

HAYDEN JOHNSON, 

CHARLES A. KEIGWIN, 

Attorneys for Plaintiffs. 


City of Richmond, 

State of Virgina, To wit: 

I, Nancy D. Robb, upon oath say that I have read the foregoing 
bill of complaint by me subscribed and know the contents thereof; 
that the matters and facts therein stated as of my personal knowledge 
are true; and that those stated upon information and belief, I believe 
to be true. 

NANCY D. ROBB. 

Subscribed and sworn to before me, this 14th day of June, A. D., 
1917. 


My commission expires: Feb. 27, 1921. 


B. R, GUEST, 
Notary Public. 
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City of Fredericksburg, 

State of Virginia, To wit: 

I, Charles T. Darling upon oath say that I have read the fore¬ 
going bill of complaint by me subscribed and know the con- 
22 tents thereof; that the matters and facts therein stated as of 
my personal knowledge are true and that those stated upon 
information and belief, I believe to be true. 

CHARLES T. DARLING. 


Subscribed and sworn to before me this 19 day of June A. D. 
1917. 


PAUL KARSTON, Jr., 

Notary Public. 

My Commission Expires Jan. 21, 1918. 

(Endorsed.) 

Leave given to file this Bill. 

WILLIAM IIITZ. 


Stipulation, 
Filed June 28, 1917. 


It is hereby stipulated and agreed among counsel for the respective 
parties to this cause that/ the motions heretofore filed herein by the 
defendants Arthur A. Birney and Nannie Morrison shall stand and 
be treated as applying to the amended bill filed herein. 

IIAYDEN JOHNSON, 

Attorneys for Plaintiff*. 
GORDON & GORDON, 

MADDOX and GATLEY, 

LECKIE, COX & SHERIEIl, 

Attorneys for Defendants. 


23 Order Denying Motion to Dismiss. 

Filed September 4, 1917. 

* * * * * * * 

This cause came on to be heard upon the motion of the defend¬ 
ant Birney for a hearing upon the defense of the bar of the Statute 
of Limitations and laches before the trial of the principal case; and 
counsel for all parties having been heard and the matter considered 
by the Court, it is this 4th day of September, 1917, Adjudged and 
Ordered that the motion of said defendant Birnev to dismiss the 

t/ 

Bill of Complaint on the ground that the cause of action therein 
set up is barred by the Statute of Limitations and by laches be and 
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the same hereby is denied, without prejudice to said grounds of de¬ 
fense at the final hearing of the cause, and with leave to said defend¬ 
ant to answer further within twenty days, if so advised. 

WILLIAM HITZ, 

Justice. 


Order Overruling Motion to Dismiss, &e. 

Filed September 4, 1917. 

* * * * * * * 

This cause came on to be heard upon the motion of the defendant 
Nannie Morrison to dismiss the Bill of Complaint as against said 
defendant and to require the plaintiffs to give security for costs, 
and the same having been argued by counsel and considered by the 
Court, it is this 4th day of September, 1917, adjudged and ordered 
that said motion to dismiss the Bill of Complaint be and the same 
hereby is denied, without prejudice to said defendant at the final 
hearing of the cause; and it is further ordered that the 

24 plaintiffs herein give security for costs in the Clerk’s office in 
the sum of $100.00. 

WILLIAM HITZ, 

Justice. 

Separate Answer of Xannie Morrison. 

Filed October 15, 1917. 

♦ * * * * * * 

\ 

The answer of the defendant Nannie Morrison to the bill of com¬ 
plaint filed herein, or to so much thereof as she is advised that it is 
necessary and proper for her to answer, answering says: 

1. She admits the allegation of the first paragraph of the bill. 

2. She admits the allegations of the second paragraph of the bill. 
2. She believes the allegations of the third paragraph of the bill 

to be correct. 

4. She admits the allegations of paragraph four of the bill to the 
effect that Gay Beatrice Spranger left a will which was admitted to 
probate and record by the Probate Court of this District, and that 
Arthur A. Birney, the executor named in said will qualified as such 
on August 2, 1895. She expressly refers to said will for the pro¬ 
visions thereof. 

5. She admits that there came into the hands of the executor the 
note for $89,494.20, subject to an endorsed credit of $12,943.78, as 
alleged in the fifth paragraph of the bill, and that said note was 
amply secured. She denies that there was a balance due upon said 

note of $76,550.42 with interest as charged in said bill, and 

25 says that the balance due thereon was far less. 

6. She admits the allegation of the sixth paragraph of 


the bill. 
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7. She is not advised as to the truth of the allegations of the 
seventh paragraph of the bill and therefore neither admits nor denies 
said allegations; but so far as they are material she demands strict 
proof thereof. 

8. She admits the legal proceedings set forth in the eighth para¬ 
graph of the bill but is not advised as to the truth of the other alle¬ 
gations of said paragraph and therefore neither admits nor denies 
them. 

9. She admits the allegations of the ninth paragraph of the bill. 

10. She admits the allegations of the tenth paragraph of the bill. 

11. She admits that the plaintiffs were entitled, under the will 
of their mother, to receive her estate from the Washington Loan and 
Trust Company on the 11th day of June 1914. She also admits 
that the note mentioned in said paragraph was amply secured. She 
denies each and all of the other and further allegations of said para¬ 
graph. 

1*2. She denies the allegations of the twelfth paragraph of the bill. 

13. She denies the allegations of the thirteenth paragraph of 
the bill. 

14. She denies the allegations of the fourteenth paragraph of the 
bill. 

1"». This defendant admits the allegations of paragraph fifteen of 
the bill, except the allegation that she received from the Washington 
Loan and Trust Company, administrator of the estate of 
26 Georgiana M. Klingle the sum of $37,677.36. She alleges 
the faet to be that she received only about $22,000.00. 

This defendant is advised and so charges that if any cause of action 
arose against her bv reason of the matters and things set out in the 
bill, it accrued to the Washington Loan <fc Trust Company, trustee, 
on the second day of December, 1897, at which time the estate was 
vested in said trust company as trustee under the will of Gay Beatrice 
Sprangcr; and she is advised and charges that any right of action 
against her by said trustee became and was barred by the statute of 
limitations after three years from December 2, 1897, and, that inas¬ 
much as the plaintiffs claim through and under the trustee, they too, 
became and are barred by the said statute after three years from 
December 2, 1897. And she is further advised and charges that if 
this contention is not correct, and if any cause of action ever accrued 
against her in favor of the plaintiffs, their duly appointed guardian, 
John D. Conley, was competent to bring such suit on and after the 
30th day of August, 1898, the date of his qualification as such 
guardian under the order of this Court in Guardianship No. 23S1, 
and that any right of action against her by their said guardian was 
barred by the statute of limitations after three years from August 30, 
1898. And she is further advised that if anv cause of action ever 
accrued against her in favor of the plaintiffs, directly and inde¬ 
pendent of said trustee and guardian, the said Nancy D. Robb was of 
full age on the 8th day of December, 1908, and the plaintiff Charles 
T. Darling, was of full age on the 11th day of June, 1910, and were 
both competent to bring their suit on and after the date last afore- 
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said, and this action not having been brought within three 
27 years from the 11th day of June, 1910, is barred by the 
statute of limitations. And this defendant claims the full 
benefit of the statute of limitations, and of the laches of the plain¬ 
tiffs, and their said trustee and guardian, as against the said bill of 
complaint. 

And now having fully answered said bill of complaint this de¬ 
fendant prays to be hence dismissed with her costs in this behalf 
most wrongfully incurred. 

NANNIE MORRISON. 

GEO. CALVERT BOWIE, 

JOSEPH T. SHERIER, 

Attorneys for the Defendant, Nannie Morrison. 

I, Nannie Morrison, on oath state that I have read the foregoing 
answer by me subscribed and know the contents thereof, and that the 
statements therein made are true as I verily believe. 

NANNIE MORRISON. 

Subscribed and sworn to before me this 13th day of October, 1917. 

[seal.] J. HOWARD HIXSON, 

Notary Public, D. C. 


Decree Dismissing Bills. 

Filed February 20, 1922. 

♦ * * * * * * 

This cause coming on to be heard at this term upon the original 

and amended bills, answers thereto, all other proceedings had herein, 
and the testimony taken in open court, and having been duly 
28 considered by the Court, it is this 20 day of February, A. D. 

1922, by this Court and the authority thereof, adjudged, or¬ 
dered and decreed that said original and amended bills be and the 
same are hereby dismissed, with costs, for which execution shall 
issue as at law. 

Bv the Court: 

JENNINGS BAILEY 

Justice. 

From the foregoing decree the plaintiffs in open court lote an 
appeal to the Court of Appeals; and bond for costs on aj peal is 
hereby fixed in the sum of $100.00, with leave to plaintiffs to deposit 
with the clerk the sum of $50.00, in lieu of such appeal bond. 

JENNINGS BAILEY, 

Justice. 


3—3930a 
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Memorandum. 

March 7, 1922.—$50 deposited by Plaintiffs in lieu of Under¬ 
taking on appeal. 

Designation of Record. 

Filed March 7, 1922. 

******* 

The Clerk will include in the Transcript of Record on appeal the 
following: 

1. Memo, of filing of original bill. 

2. Motions to dismiss original bill. 

3. Order overruling motions to dismiss. 

4. Answers to original bill. 

5. Amended bill. 

29 6. Stipulation of counsel that the answer of Arthur A. 

Birnev shall stand as an answer to the amended bill. 

7. Order dismissing original and amended bills, memo, of nota¬ 
tion of appeal, and order fixing bond on appeal. 

8. Memo, of approval of appeal bond. 

9. Assignment of errors. 

10. Time for submission of Statement of Evidence extended to 
April 20, 1922. 

11. Memo, of settlement of statement of evidence. 

12. This Designation of Record. 

CHARLES A. KEIGWIN, 
HAYDEN JOHNSON, 
TSADOR SHAPIRO, 

H. S. BARGER, 

Attorneys for Plaintiffs. 

Receipt is acknowledged, this 6th day of March, A. D., 1922, of a 
copy of the foregoing and annexed Designation of Record on Appeal. 

IL. PRESCOTT GATLEY, 

D., 

Of Counsel for Helen T. Birney, Executrix, etc. 

JOSEPH T. SHERIER, 
Attorney for Nannie Morrison. 

Further designation of record may be made by parties if 90 ad¬ 
vised. 

H. PRESCOTT GATLEY. 

D. 

JOSEPH T. SHERIER. 
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30 Assignment of Errors. 

Filed March 8, 1922. 

******* 

At the trial of this cause, the court below committed errors as 

follows: 

1. In refusing to permit the witness Charles A. Keigwin to testify 
as to the result of his interview with Corcoran Thom, had pursuant 
to the suggestion of the defendant Arthur A. Birney. 

2. In dismissing the original und amended bills of complaint. 

3. In refusing to grant the relief prayed in the original and 
amended bills of complaint. 

4. And other errors apparent on the face of the record. 

CIIAS. A. KEIGWIN, 
IIAYDEN JOHNSON, 

IS ADO R SHAPIRO, 

H. S. BARGER, 

Attorneys for Plaintiffs. 


Memoranda. 

March 27, 1922.—Time to submit Statement of Evidence extended 
to April 20, 1922. 

April 17, 1922.—Statement of Evidence submitted. 

December 1, 1922.—Statement of Evidence signed and filed. 


31 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 30, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 34038, in Equity, wherein 
Charles T. Darling and Nancy D. Robb are Plaintiffs and Arthur 
T. Birney, as Executor of the Will of Gay Beatrice Darling, deceased, 
et al. are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of December, 1922. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 
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32 In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 34038. 

Charles T. Darling et al., Plaintiffs, 

vs. 

Arthur A. Birney et al., Defendants. 

Statement of Evidence. 

Be it remembered, That on the 9th day of February, 1922, this 
cause came on for hearing before Mr. Justice Bailey; and thereupon 
the following proceedings were had: 

Nancy D. Robb, one of the plaintiffs testified that she was born in 
December, 1887, she thought in New York, but there is some doubt 
and she may have been born at Linnaean Hill; that her mother died 
June 20, 1895, leaving two living children, witness and her brother 
Charles T. Darling; that they came into possession of the estate 
left by her mother June 11, 1914; that they first had a Mr. Burdick, 
an accountent, go over the accounts, he made a report to them and 
they then employed Mr. Isador Shapiro, a lawyer, to go over the 
report of Mr. Burdick, and advise them; that Mr. Shapiro also 
made a written report to them, they tried to find out about this 
$89,000 note, and had Mr. Shapiro make further investigations; 
that they had negotiations with the Washington Loan & Trust Com¬ 
pany, Trustee under her mother’s will, and reached a compromise 
agreement with that company as to money due from it; that witness 
first learned of the settlement of the $89,000 note by Mr. Birney as 
Executor sometime in 1915, from the report of the accountant, got 
Mr. Shapiro to make further investigation, and after his report they 
tiled this bill; that witness was living just outside of Richmond when 
this discovery was made, just a few months before the bill 

33 was filed, and lives there now; that her father died in 1894, 
and she married in 1911; that before her mother’s death she 

lived in Detroit, afterward in Maryland and Virginia; that she has 
been living in Virginia off and on for more than 20 years, on the 
Rappahannock, near Port Royal, Caroline County, then in Rich¬ 
mond, and in the winters at Baltimore in school; that her father 
died in 1894, and her mother in 1895, and from the death of her 
mother she lived with her cousins, Misses Robb; that she never re¬ 
ceived any statements of account, either from her guardian or from 
the Washington Loan & Trust Company, the trustee, all they got 
•being a final account from the latter when the estate was turned 
over to them; that during the negotiations with the Trust Company, 
inquiry was made as to this $89,000 note, the same being conducted 
mostly by correspondence, but that note did not enter into the settle¬ 
ment with that company; and that the negotiations were carried on 
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mostly by Mr. Shaipro for witness and her brother. On cross- 
examination, witness testified that the Washington Loan & Trust 
Company, Trustee under her mother's will, received the assets of the 
estate from Mr. Birney, Executor, and the Trust Company made 
settlement with plaintiffs in 1914; that it was somewhere around the 
time of that settlement they first learned of the settlement of the 
$89,000 note by Mr. Birney; that Mr. Burdick is an accountant of 
Richmond, and was employed at the suggestion of a friend who 
thought that, as it had been a long time since they were children 
it would be a good plan to have an accountant go over the accounts 
of the estate; that tney first learned of the settlement of the $89,000 
note as the result of Mr. Burdick's report, following which they had 
negotiations with the Trust Company, made a compromise settle¬ 
ment with that company, but that settlement did not involve the 
$89,000 note; that the settlement with the Trust Company was 
reduced to writing, but her brother was not present, just Mr. Robb 
and witness, although her brother signed the settlement agreement. 
Asked whether she had not stated in a deposition taken December 
5, 1919, that no inquiries had been made of the Trust Com- 
34 pany concerning this $89,000 note, witness stated that she 
had so stated and added that her statements in that deposition 
were in error, that such inquiries had been made, but no demand 
was made on the Trust Company concerning the note and it was 
not involved in the settlement made with that company. Witness 
identified the settlement agreement with the Trust Company, and 
counsel for defendants thereupon offered the same in evidence; and 
it is as follows: 


Defts/ Ex. 1. 

Washington, D. C., November 19, 1914. 

It is hereby understood and agreed by and between The Washing¬ 
ton Loan and Trust Company, as Trustee of the estate of Gay B. 
Spranger, deceased, on the one side, and Nancy D. Robb and Charles 
T. Darling, beneficiaries of the said estate on the other side, that the 
claim of said beneficiaries for interest on the uninvested balances, 
against the said Trustee, be, and the same is hereby settled, in com¬ 
promise, for the sum of three thousand ($3,000) dollars,—and that 
the Final Account of said Trustee, rendered to the said beneficiaries, 
be, and the same is hereby, ratified and approved, and the said 
Trustee released and discharged from all further liability and ac¬ 
countability, in that capacity, to the said beneficiaries. 

Witness the hands and seals of the parties hereto this nineteenth 
day of November, 1914. 

THE WASHINGTON LOAN AND TRUST 
COMPANY, 

By FRED EICHELBERGER, Trust Officer. 
NANCY D. ROBB, 

CHARLES T. DARLING, 

By ISADORE SHAPIRO, [seal.] 

Attorney. 
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35 Isador Shapiro, a witness for plaintiffs, testified that he 
was employed by plaintiffs in the late fall of 1914 to examine 

and advise them concerning a report made to them by Mr. Burdick, 
an accountant regarding the estate of Gay Beatrice Spranger; that 
6aid report related to the failure of the Washington Loan and Trust 
Company properly to invest the funds of the estate, a demand was 
made on that company for the loss occasioned by such failure, and a 
compromise settlement followed; that said accountant’s report also 
mentioned the compromise settlement by Mr. Birney of the $S9,000 
note, and witness advised the plaintiffs to make a further investiga¬ 
tion as to that settlement; that witness was employed to make the 
necessary investigation, did so, and in June 1915, he reported to 
plaintiffs in writing his findings; that his investigation consisted of 
a careful examination of the probate records pertaining to the estate 
of Joshua Pierce, the land records of the District of Columbia, the 
tax assessment records, the records in the court files of the several 
suits involving said estate, including the suit brought by Joshua 
Pierce Klingle against Blake and Kelly, Trustees, of said Pierce es¬ 
tate, the suit bv Gay Beatrice Darling against Kelly, surviving trus¬ 
tee and her father, Joshua P. Klingle, the administration record of 
the estate of Joshua P. Klingle, the administration record of Gay 
Beatrice Spranger’s estate, and the record in the equity suit by 
Gcorgianna M. Klingle against Arthur A. Birney, Executor of the 
Estate of Gay Beatrice Spranger, as well as the records concerning the 
guardianship of these plaintiffs; that his investigation further con¬ 
sisted of conferences at Washington Loan & Trust Co., and inspection 
of its records, conferences and correspondence with Mr. Arthur A. 
Birney and examination of his records and fdes regarding said es¬ 
tates and the cases mentioned; that when he first approached Mr. 
Birney the latter informed him he could not undertake to examine 
the records and files and made the desired explanation concerning 
the $89,000 note without proper compensation, but finally 

36 turned over to witness what purported to be all his records 
and files with permission to him to examine the same at his 

leisure; that witness made a careful and painstaking examination of 
said Birnev’s files and records, but was unable to find therefrom anv 
explanation or reason for the compromise of said note; that Birnev’s 
papers purported to be statements of receipts for about ten years and 
partial disbursements for about five years; that witness had cor¬ 
respondence with said Birney during his lifetime, in addition to 
seeing him; that when his investigation was completed, witness made 
a written report to plaintiffs, and as a result thereof this suit was 
brought; and that the investigation made by witness was carried on 
with as much despatch as was possible. Thereupon, plaintiffs read 
in evidence the following letters: 
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Suite 506A Times-Despatch Bldg. 


A. A. Birney, E9q., 
Washington, D. C. 

Dear Sir: 


August 26,1914. 


Re Estate of Gay B. Spranger, A. A. Birney, Executor. 

We have undertaken to check up the trustee’s account, for the 
beneficiaries, in the above matter. 

In our investigations, we have had occasion to go somewhat into 
the Equity Cause #17159: Georgianna M. Klingle vs. Arthur A. 
Birney, Executor, etc., and, in your answer to complainant’s bill we 
find that “since the death of said Spranger, he has come into the 
possession of certain original statements of account between said 
Klingle and said Kelly, Trustee, purporting to be complete state¬ 
ments of all disbursements on account of asid trust estate,” etc., etc. 

Naturally, the beneficiaries, having been minors at the time of the 
suit in question, have no knowledge of the conditions under which 
the decree in this cause was rendered, and, also naturally, in view of 
the litigation which preceded it, with which you are, no doubt, fa¬ 
miliar, they are anxious to know why an item of personal property 
was subjected to such a material depreciation, and, since the record 
in the case does not give these particulars, it seems probable that you 
will have the same in mind or on file, and that you will be willing to 
avail yourself of an opportunity to assist them in clearing up at least 
one item in a somewhat long list of litigated matters. 

We feel quite sure that you will be glad to help us in this matter, 
and we await your reply with interest. 

For Accountants’ Company,-, 

Mgr. 

37 Washington, D. C., August 27, 1914. 

Accountants’ Company, 

Suite 506A Times-Despatch Building, 

Richmond, Ya. 

Gentlemen : 

I have before me your letter of yesterday asking information 
touching the facts in the equity cause of Georgianna M. Klingle vs. 
Executor of the Estate of Gay B. Spranger. As you know, this 
litigation occurred many years ago and it would be surprising, at 
least, if I could not recall with any certainty the facts as to any par¬ 
ticular part of that complicated series of suits. My recollection is 
dim upon the subject and it would require a careful examination of 
the pleadings and of some of my old files to determine if I can give 
you, at this late date, information which would be of assistance to 
you. My only recollection of a particular fact is that it was de- 
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termined, upon careful examination of the original documents, that 
the statement in my answer was accurate. 

Should your clients be willing to fairly compensate me for the 
druggery of the suggested examination I will take it up and give you 
all the information I can gather. This, I think, in fairness I must 
require. 

Very truly yours, 

A. A. BIRNEY. 

Washington, D. C., September 17, 1914. 

Accountants’ Company, 

Post Office Box 832, 

Richmond, Va. 

Gentlemen : 

Under date of August 26th I received a letter from you referring 
to the somewhat ancient case of Georgianna M. Klingle against me as 
executor of the estate of Gay B. Spranger, deceased, and asking in¬ 
formation concerning the settlement which was made by the decree 
in that case in the matter of the claim of Mrs. Spranger’s estate 
against the estate of the late J. P. Klingle, the deceased father of 
Mrs. Spranger. 

I answered your letter but have had no reply. I have, however, 
taken the time and pains to look over some of the material from 
which the result stated in the decree was reached and now give you 
the same. 

Under the will of Joshua Pierce, through whom all this property 
came, it was provided that after the payment of expenses and certain 
legacies the trustees, Blake and Kelly, should pay the income of the 
estate to Joshua Pierce Klinkle during the term of his natural life 
for his support and maintenance and the maintenance of his family. 
During the course of years Mr. Klingle borrowed moneys from the 
estate for which he gave the trustees four notes as follows: 

$41,000.00 on November 1, 1869. 

$10,000.00 on February 1, 1873. 

$5,000.00 on November 30, 1#70. 

$5,000.00 on May 8, 1878. 

38 These sums being of the body of the estate any interest ac¬ 

cruing thereon was, of course, the property of Klingle, the 
life tenant. Klingle was also entrusted by Blake and Kelly, trus¬ 
tees, with collection of the rents arising from the various parcels of 
real estate. 

On March 1, 1889, Klingle and the trustees mot and had an ac¬ 
counting, the original memoranda thereof received bv me from the 
attorneys for Moses Kelly, trustee, after his decease, being in form 
as follows: 
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“Due by J. P. Klingle to estate of J. Pierce for interest, advances 
and collections not accounted for: 


Int. on $41,000 from 1 Nov. 69 to 1 Mch. 1889. $47,560.00 

“ “ 10,000 “ 1 Feb. 73 to 1 Mch. 1889. 9,650.00 

“ “ 5,000 “ 30 Nov. 70 to 1 Mch. 1889. 5,475.00 

“ “ 5,000 “ 8 May 78 to Mch. 1, 1889. 3,250.00 

11,076.77 

8,266.77 

Also.370.30 

3,845.36 


Making . $89,494.20 

Settled by note at one year without interest, secured by deed of 
trust on Linnean Hill.” 

The four last items being amounts advanced to, or rece ved by, 
Klingle in excess of $4,000.00 a year allowed him by a decree in the 
suit which he had brought against the trustees to secure a greater 
allowance than lie was, in my opinion, entitled to. Klingle then 
gave the trustees his note for $89,494.20 secured by deed of trust on 
tlio estate known as “Linnean Hill.” Of this amount, as you will 
see, $65,935.00 was made up of interest on the four promissory notes 
in question to which interest Klingle was clearly entitled under the 
will. This should never have entered into the note. Deducting this 
would reduce the amount to $23,559.20, the amount of the advances, 
as stated. 

As executor of Mrs. Spranger’s will I receipted to the executors of 
the late O. C. Green, deceased, for five promissory notes of J. B. 
Klinglo as Follows: 

$5,000.00 dated November 30, 1870, at two years. 

41,000.00 dated November 1, 1869, at three years. 

10,000.00 dated February 1, 1873, at five years. 

5,000.00 dated May 8, 1878, at two years. 

89,494.20 dated March 1, 1889, at one year. 

The $5,000.00 note of — 30, 1870, is endorsed “by cash May 20, 
1891, $5,000.00.” 

The note of $41,000.00 is endorsed “interest paid to date by new 
note March 1, 1889/’ and “By cash May 2, 1891, $41,000.00.” Like 
endorsements on the two notes of $5,000.00. May, 1878, and $10,- 
000.00 February 1, 1873, showed them to have been paid on May 20, 
1891, and that the interest was paid by the new note of $89,494.20. 

On the large note of $89,494.20 was a credit of $12,943.78 as of 
May 20, 1891. 

In the payments of May 20, 1891, which came as I recollect, from 
payments received by Mr. Klingle for condemation of part of his 
lands by the Government, the trustees apparently recognized that 


♦Items for advances and collections. 

4—3930a 
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since TCI ingle was entitled to the entire net income of the 
39 estate, including the interest on his own notes, they should 
not have required of him payment of that interest. 

I do not find the memorandum of calculation from which it was 
ascertained that $40,473.75 was the precise amount remaining due 
on these notes at the death of Mr. Klingle July 1, 1892, but the fore¬ 
going will at least give you an idea of the theory upon which the 
amount was calculated. 

If a more definite ascertainment of just how the sum was reached 
is desired it would probably not be impossible for me to determine it. 

Yen’ respectfully, 

A. A. BIRNEY. 


Arthur A. Birnev, Esq., 
Washington, D. C. 


September 18, 1914. 


Dear Sir: 

Estate Gay B. Sprangcr. 

This will acknowledge yours of the 17th instant, giving, at some 
length the details of the calculation upon which the Klingle note 
was decreed to be of a value of some forty thousand dollars. 

Your previous letter was not acknowledged, as, for the present at 
least, it did not seem to require an answer; however, we apologize 
for our neglect in that respect. 

We have been briflv over the figures submitted and understand how 
the valuation of the debt was calculated; it occurs to us, however, 
and it seems it must have occurred to you at the time, that it iJ 
quite possible that the estate's income, as fixed in Klingle’s suit 
against the trustees, included the interest on Klingle’s debt to the 
estate, in which event, the calculation of the value of the debt as 
fixed by decree, was grossly inaccurate? The fact that any debt of 
Klingle’s to the estate must bear interest in Klingle’s favor, seems 
to us to have been fully realized by the trustees and bv Klingle at 
the time he gave his $89,000 note at one year, without interest, to 
settle what was, at the time, his admitted debt to the estate, and it is 
difficult to conceive how he could have given evidence of this amount 
of indebtedness if it included interestt Providing, however, that he 
had not already received that interest back in the income of the estate. 

If you are sufficiently interested, we will be glad, indeed, to have 
any further light that you may be able to give in connection with 
these features. 


Yerv truly vours, 

* * * * 

For Accountants’ Company, 


> 

Mgr. 
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Isador Shapiro, Esq., March 2, 1915. 

506 Times-Despatch Building, 

Richmond, Va. 

Dear Sir: 

40 I have your letter of the 27th ultimo. It is a little difficult 
for me to fix a day next week when I can be sure of being 

hero to receive you but it is altogether probable that if you can be 
here on the morning of March 10th I can show you what papers I 
have. 

Yours verv truly, 

A. A. BIRNEY. 

Mr. A. A. Birnev, Attv., March 13, 1915. 

11th and F Sts. N. W., 

Washington, D. C. 

Dear Sir: 

I desire formally to thank you for the opportunity given me to ex¬ 
amine the papers in vour offices connected with the Darling-Spranger 
estate. You were not in the office when I finished and left. 

Very truly yours, 

ISADOR SHAPIRO. 

On cross-examination, witness Shapiro stated that Mr. Birnev did 
not take the trouble to get the papers for witness, but merely showed 
him a long wooden box containing innumerable papers and witness 
had to sift them himself; that Mr. Birnev told him he had given him 
all the records and files he had relating to the estate, and if they did 
not contain an explanation of the settlement made of the note, he 
could not explain it any further; that witness was paid a retaining 
fee by plaintiffs for his services; that balance of a fee to be due him 
was contingent upon a recovery that he had paid no part of the ex¬ 
penses or costs in the case; and that he had no other interest in the 
caso than as an attorney. 

J. Bernard Robb, another witness for the plaintiffs, testified in 
substance that upon receipt of the report of the auditor, as a result 
of conferences between himself and wife, and plaintiff Charles T. 
Darling, the witness Isadore Shapiro was employed in the late fall of 
1914 to make a further investigation of the estate of Gav Beatrice 
Spranger; that, such investigation was made by Mr. Shapiro, who 
reported in writing in the month of June 1915. This witness cor¬ 
roborated the testimony of the witnesses Nancy D. and Charles T. 
Darling, as well as the testimony of the witness Isadore Shapiro. 

41 Thereupon the deposition of the plaintiff Charles T. Dar¬ 
ling, taken December 5, 1919, was read, the same being to the 

effect that he was born in June, 1889, and is a brother of plaintiff, 
Mrs. Robb and a son of Gay Beatrice Darling; that he lived all over 
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the United States during childhood, in Virginia principally during 
the past twenty years; that when testifying he lived in Baltimore; 
that plaintiffs came into possession of their estate in June, 1914, and 
soon thereafter they employed Mr. Burdick, an accountant, who re¬ 
ported to them and they then employed Mr. Shapiro to take up some 
matters with the Washington Loan & Trust Co., and he reported on 
the condition of the estate; that he first learned of the settlement by 
Mr. Birney of the $89,000 note in the Spring of 1915; that Mr. 
Shapiro communicated with Mr. Birney to find out the cause of the 
note having been reduced, but they could get no explanation what¬ 
ever, and this suit was entered; that it was just a few months, a very 
short while, before this suit was entered that witness discovered the 
reduction in this note; that they were living in California at the time 
of his mother’s death, came to Virginia then and lived several years, 
about 4, then to Baltimore and stayed several years, then to Detroit 
and stayed about a year, then to New Jersey about a year; that ho 
then came to Baltimore, then to Virginia, and stayed until 1917 and 
returned to Baltimore; that after going to Virginia the last time, he 
stayed there from 190G to 1917, King George County 4 years and 
Caroline County about 7 years, King George first near Comorn, about 
23 miles from the nearest railroad station to Richmond; that he went 
to Richmond about once in each eighteen months; that lie lived in 
Caroline County near Moss Neck about 17 miles from Fredericks¬ 
burg, and did not go to Fredericksburg or Richmond more frequently 
than about every year or 15 months. On cross-examination, witness 
testified that he was married in 1907, has one child, was engaged in 
farming in 1914, and had never engaged in any other business; that 
it was with his consent the accountant was employed, does not 
42 -now whether his advice affected it, but it was with his con¬ 
sent; that he lived in Caroline Countv about 7 vears, within 
17 miles of Fredericksburg; that about 9 months of the year the roads 
were almost impassible and there was plenty of trouble to get to 
Fredericksburg: that he got there by horse and buggy in winter, and 
automobile in the summer; that during that time he went to Balti¬ 
more and Washington occasionally; that most people not familiar 
with that country would say they were isolated, and most city people 
think all farmers are isolated; that during the time he lived near 
Comorn he got to Baltimore only twice, and Washington several 
times, but seldom, and they were more isolated there and the roads 
worse; that he knew Mr. Birney about 5 years, from 1908 to 1913; 
that he knew he had been his mother’s attornev only from hearsav, 
did not know he had been executor of her will, had always been un¬ 
der the impression Mr. Kelley was, as he was the only one lie ever 
heard of; that it was in the Spring of 1915 Mr. Shapiro got into com¬ 
munication with Mr. Birney regarding this note; that he went to Mr. 
Birney to ascertain the facts, as far as witness knows; that Mr. 
Shapiro was then practicing in Richmond, and represented witness 
and Mrs. Robb; that he thinks Mr. Shapiro had correspondence with 
Mr. Birney and was to come to Washington to see him, and he took 
his word for it that he did; that he reported Mr. Birney gave him 
access to all papers regarding the matter, and witness was under the 


C. T. DARLING EX AL. VS. H. T. BIRNEY, ETC., ET AL. 29 

impression Mr. Birney permitted him to examine all his records per¬ 
taining to the matter; that, as far as he remembers, Mr. Birney did 
not make any explanation whatever; that he reported that Mr. 
Birney did not make any explanation whatever; that he reported 
that Mr. Birney made no explanation; that Mr. Shapiro reported 
the explanation Mr. Birney made of the note; and that the report 
was made verbally and witness had no correspondence with Mr. 
Shapiro whatever. On redirect-examination, witness testified Mr. 
Shapiro had reported that Mr. Birney had no explanation to make 
of the settlement of this note, had nothing to say, no explanation 
to make, that was all he had to say, and that is what witness 

43 got from Mr. Shapiro: that Mr. Shapiro reported that Mr. 
Birney showed him all his papers and had nothing more 

to say. 

Charles A. Keigwin, a witness for plaintiffs testified that he is 
of counsel for plaintiffs; that acting in association with Hayden 
Johnseon, Esq., after being retained by plaintiffs, they addressed a 
letter to Arthur A. Birney on or about July 29, 1915, asking an ex¬ 
planation of the reduction in the $89,000.00 note, and received a 
reply dated August 2, 1915, suggesting that inquiry be made of 
Corcoran Thom, Esq., and witness thereafter saw Mr. Thom, as 
suggested: and thereupon, plaintiffs offered to prove by the witness 
that Mr. Thom stated to witness that he was unable to furnish any 
information relating to said note or the settlement thereof by Mr. 
Birney, but the court, on objection by counsel for defendants, re¬ 
jected said offer and refused to permit the witness so to testify, to 
which action of the court counsel for plaintiffs then and there asked 
an exception which was allowed and duly noted. 

Thereupon, over the objection and under exception of defendants, 
plaintiffs offered and there were received in evidence the records and 
proceedings in certain administration, guardianship, and equity 
causes in the Supreme Court, District of Columbia, as follows: 

The record in Administration cause No. 5966, Old Series, was 
offered to prove the death, in April, 1869, of Joshua Pierce, and the 
terms of his will devising his estate to John B. Blake and Moses Kelly, 
Trustees, to invest and reinvest the same and to pay the net income 
therefrom to Joshua P. Klingle for life, with remainder such of his 
children as should survive him. 

The record in Equity Cause No. 2219 was introduced to prove 
that on December 17, 1870, Joshua P. Klingle brought suit against 
said trustees for accounting, for the removal of Kelly, and for the 
payment to Klingle of more money from the estate, as well as for a 
decree finding him entitled to a unrestricted life estate in the residue 
of the Pierce estate. Klingle alleges that he has had no money at all 
as devisee. Said record proves also that on June 27, 1871, the court 
ordered the said trustees to pay Joshua P. Klingle $1,000 

44 quarterly from July 1, 1871, and by order of June 17, 1872, 
consented to by all parties, said order of June 17, 1871, was 

continued in force “until the said defendants as executors have made 
a final settlement of said estate, or until further order of the court,” 
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such payments not to be deducted from any future income of the 
estate arising after final settlement, and, subject to those provisions, 
the bill was dismissed. 

The record in Equity Cause No. 11,607, Gay Beatrice Darling vs. 
Moses Kelly, surviving trustee, was introduced. The bill, filed Feb¬ 
ruary 1,1889, by Birnev <fc Birney as the plaintiff’s attorneys, alleges 
failure of Blake and Kelly, and of the latter as surviving trustee, to 
account for their management of the Pierce estate; lack of knowledge 
on her part of the estate, its assets, and liabilities; the making by the 
trustees of many sales of property with no apparent reinvestment ot 
the proceeds; the holding in his own name by Kelly of property 
bought with the estate’s funds; and failure to pay taxes, assessments, 
etc., and allowing the property be sold therefor. The bill prayed 
discovery, accounting, etc. (a) Kelly demurred (filed April 2, 
1889) for want of proper parties, and set up that Joshua P. Klingle, 
father of Gay Beatrice and life tenant of the estate, together with 
plaintiff’s infant daughter should be made parties; ( b ) Order en¬ 
tered May 1//., 1889, sustaining the demurrer in part and directing 
that Joshua P. Klingle and complainant's infant daughter be made 
parties, with leave to amend the bill; (c) Amended bill filed May 
24. 1889, making Joshua P. Klingle and Nancy Klingle Darling, 
infant, defendants, and alleging that for 19 years Kelly had paid to 
Klingle $400 a month without regard to the income of the estate, 
same being in excess of the income over taxes, assessments, etc.; 
that said payments were made in large part from sales of the estate; 
that taxes remained unpaid; that Linnaean Hill had been sold to 
Klingle for $42,000 for other property valued at $51,343.93, 
45 encumbered to the extent of $40,973.04, the net worth being 
but $10,368.89; that the difference in values was covered by 
the promissory note of Klingle dated November 1, 1839, for $41,000 
and secured on Linnaean Hill (worth not less than $125,000) which 
was theretofore clear and free; and the prayers were for discovery and 
accounting to the plaintiff as remainderman, and that Kelly be re¬ 
moved. (d) Kelly’s answer filed September 13, 1889, denied failure 
to acquaint plaintiff with status of the estate, and refers to copy of 
letter dated April 26, 1888, to his counsellors, which he claims to 
have given to plaintiff through Klingle; that Kelly was severely in¬ 
jured in the Fall of 1876, and because thereof empowered Klingle 
in 1877 to take charge of and manage the estate which he did until 
b ebruan, 1833, ^ hen Iv.ell\ resumed control; that plaintiff was not 
entitled to be advised of the condition of the estate without the 
consent of Klingle. which was withheld until she became 21. shortly 
before filing the bill; that the accounts of himself and his co-trustee 
were never closed, but in Early April, 1889. he had prepared sup¬ 
plemental accounts and placed them in the hands of his attorneys, 
and they would have been submitted to the Orphan’s Court but for 
the filing of the bill; Kelly denies that for 19 years $400 a month 
was paid to Klingle, and says that under decree in Equity Cause 
No. 2219, passed June 27, 1871, he was paid $1,000 a quarter; Keliy 
admitted the taxes were in arrea-s from 1876; that Linnaean Hill was 
worth $125,000, “and much more than that sum;” that by deed of 


C. T. DAfcLlNG ET At. VS. H. T. BIRNEY, ETC., ET AL. 3l 

March 30, 1889, prior to filing the amended bill, Joshua Pierce 
Klingle secured on Linnaean Hill not only the notes given by him 
hut accrued interest thereon and other indebtedness, in all $150,- 
494.20, amply secured; and said answer of Kelly expressed a will¬ 
ingness to account, and prays authority to retire as trustee, (e) 
Answer of defendant Joshua Pierce Klingle filed September 14, 1889, 
denies receiving $400 a month for 19 years, and says he received 
$1,000 a quarter from July 1, 1871, under decree in Equity cause 
2219; he believes he suffered great loss in the Linnaean Hill 

46 trade; that as to the value of Linnaean Hill he “is informed 
and believes the samr to be over $150,000;” that all indebted¬ 
ness due by him to the estate is secured by deeds of trust on said tract; 
that until plaintiff Gay Beatrice reached 21 he withheld from her 
communications regarding the estate, then proposed that she be 
fully advised; that defendant Kelly expressed a desire to make settle¬ 
ment and retire, and Klingle informed plaintiff and suggested that 
Kelly's account contain all details to 1888, and she consented; that 
Kelly prepared such a statement, and Klingle believes it was sub¬ 
mitted to his attorneys in 1889; and “that but for the filing of the 
bill in this case this statement would have been submitted to the 
Orphan's Court for action thereon and settlement;” that plaintiff 
was furnished with a copy of the statement prepared by Kelly in 
April, 1888; and that the statements contained in Kelly’s answer are 
true, as he knows from his own knowledge; (/) Exceptions to answer 
of defendant Kellg (by Birney & Birney, attorneys), filed Septem¬ 
ber 24, 1889, on the ground that the answer does not discover the 
property, assets, and condition of the estate, as prayed, or the income 
yielded by it and the debts due. ( g) Order of September Jj, 1889, 
sustaining exceptions to Kelly’s answer and requiring him to file 
further and complete answer within 20 days; (h) Petition for in¬ 
junction filed October 28, 1889, alleging non-payment of taxes for 
more than 13 years, and that more than $4,850.19 taxes and penalties 
were due; and prayer that Kelly rte enjoined from making further 
payments to Klingle until the same were paid from the income of 
the estate, (i) Motion and order making Charles Tiernan Darling, 
infant son of Plaintiff, party defendant. (;) Answer of Joshua P. 
Klingle, filed Nov. 16, 1889, to petition for injunction, &c., alleging 
that he was entitled to $1,000 a quarter under order in Equity 
cause 2219; admitting that the taxes were due; that while it may 
have been impossible for the trustees to pay the taxes and $1,000 

a quarter, yet that the corpus of the estate was not so en- 

47 dangered as that he should be deprived of his said income, 
because the trustees had invested $61,000 of the residuary 

estate in loans to him (Klingle) secured on Linnaean Hill; that had 
the taxes and assessments been paid the interest due on the $61,000 
and the income from the balance of the estate (less costs and ex¬ 
penses) would have been his; that instead of having the interest due 
on the said investment credited on the notes given by him, he de¬ 
livered to Kelly on March 1, 1889, his note for $89,494.20,’ in full 
of interest on said notes from their dates until March 1, 1889, and 
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secured the same on Linnaean Hill: that both principal and interest 
as represented by said note were amply secured, Linnaean Hill being 
worth over the sum of $160,000; that part of the land (Linnaean 
Hill) would soon be taken for a Zoological Park, and the proceeds 
could be applied on said note and the trustees would have sufficient 
to pay said overdue taxes, assessments, etc. (Jc) Motion for attach¬ 
ment of defendant Kelly as for contempt for failure to answer as 
required by order of October 4, 1889. (/) April 18,1800, order that 
Kelly show cause on April 25, 1890. ( m ) April 29, 1800, resigna¬ 

tion of Moses Kelly, as trustee. ( n ) Order entered April 18, 1890, 
enjoining Kelly from paying and Klingle from receiving any sum 
in excess of $100 in any calendar month until all taxes, etc., paid. 
(o) June 0, 1S00, Osceola C. Green, appointed trustee in Kelly’s 
place, authorized to borrow $32,000 for payment of taxes, etc. ( p ) 
Report of Green, Trustee, and subsequent report, showing sales of 
parts of Linnaean Hill and application of proceeds to the Klingle 
notes. 

Plaintiffs also offered and read in evidence the Docket entries in 
said Equity Cause No. 11,007, to prove that Kelly never rendered 
any account as trustee; that Green simply qualified and acted as 
such until the death of Joshua Pierce Klingle on July 4, 1892; and 
on July 13, 1892, turned over the estate in His hands to Gay 
Beatrice Darling, the remainderman entitled thereto under the will 
of Joshua Pierce. 

48 The record in Administration Cause No. 5090, estate of 
Joshua Pierce Klingle, was introduced to prove that Klingle 
died July 4, 1S92; that his widow Georgianna M. Klingle was named 
as his executrix and sole beneliciarv; and that she made no account- 
ing of her administration of the estate. 

Thereupon, plaintiffs introduced a certified copy of the deed of 
trust securing the $S9,494.20 note mentioned in the bill and answers 
herein, the pertinent portions of which are as follows: 


Plf's Ex. 8. 

# 

Recorded April 1st, 1889, at 9.20 a. m. 

J. P. Klingle 
to 

Wm. A. Gordon. 

T rust. 

This indenture made this Thirtieth day of March, in the year 
of our Lord eighteen hundred and eighty-nine, between Joshua 
Pierce Klingle of the first part and William A. Gordon of the second 
part, both of the District of Columbia; 

Whereas, the said Joshua Pierce Klingle and wife, by deed dated 
on the First day of November, 1869 and recorded in Liber No. 601, 
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fol. 375 of the Land Records of the District of Columbia conveyed 
unto the said William A. Gordon, a certain tract of land in the 
said District at large described in said deed to secure John B. Blake 
and Moses Kelly, executors of Joshua Pierce deceased, the sum of 
forty-one thousand dollars, for which amount the said Klingle has 
passed his promissory note to the order of said executors in three 
years after date with interest payable semi-annually. 

And whereas, the said Klingle by his other deed dated 
49 on the First day of February, 1873 and recorded in Liber No. 

703 folio 346 of said Land Records, conveyed unto said 
William A. Gordon, said tract of land to secure John B. Blake and 
Moses Kelly, Executors and Trustees of said Joshua Peirce deceased, 
the sum of Ten Thousand Dollars for which amount the said Klingle 
had passed his promissory note to the order of said Executors and 
Trustees in five years after date with interest. 

And whereas the said Klingle by his other deed dated on the 
Thirtieth day of November, 1870, and recorded in Liber No. 630 
folio 332 of said Land Records conveyed unto said William A. 
Gordon, certain personal property in said deed described to secure 
John B. Blake and Moses Kelly, Trustees of Joshua Peirce, de¬ 
ceased, the sum of Five Thousand Dollars, for which amount the 
said Klingle had passed his promissory note to the order of said 
Trustees, in two years after date. 

And whereas, the said Klingle by his other deed dated on the 
Eighth day of May 1878, and recorded in Liber 887, folio 379 of 
said Land Records conveyed unto said William A. Gordon certain 
personal property in said deed described, to secure John B. Blake, 
and Moses Kelly Trustees, of Joshua Peirce the sum of Five Thou¬ 
sand Dollars, for which amount the said Klingle had passed his 
promissory note to the order of said Trustees in two years after date 
with interest. 

And whereas, interest has been credited upon said above men¬ 
tioned notes to the First day of March, 1889. 

And whereas, the said Klingle in consideration of the time of pay¬ 
ment of said notes being extended for the space of one year from 
the first day of March with interest payable semi-annually, during 
said time of extension, has agreed to execute these presents. 

And whereas, the said Klingle is indebted unto Moses Kelly sur¬ 
viving executor and Trustee of Joshua Peirce, deceased, in the sum 
of Eighty nine Thousand Four Hundred and Ninety-four 20/100 
Dollars, for which amount he has passed his promissory note bear¬ 
ing date on the First day of March, 1889 and payable to the order 
of the said Moses Kelly survivor, executor and Trustee of Joshua 
Peirce, deceased, in one year after date. 

And whereas, The said Klingle is desirous to secure the payment 
of said note. 

Now, therefore, the said party of the first part, in consideration of 
the premises and further the sum of one dollar current money to him 
paid by the said party of the second part at and before the sealing and 
delivery of these presents, the receipt whereof is hereby acknowl- 
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edged, lias granted, bargained, sold, aliened, enfeoffed, re- 

50 leased and conveyed, and does by these presents, grant, 
bargain, sell, alien, enfeoff, release, and convey unto the said 

party of the second part, bis heirs and assigns, all that piece or 
parcel of ground lying and being in the County of Washington, in 
the District of Columbia, known as Linnoean Hill, and fully de¬ 
scribed in two certain deeds made bv John B. Blake and Moses 
Kelly, Executors of Joshua Peirce, deceased, to said J. Peirce 
Klingle dated on the First day of November, 1869, and the second 
day of October, 1871, and recorded in Liber No. 673, folio 459 of 
the Land Records for the District of Columbia, to which deeds, 
reference is made for a full description of said parcel of ground. 

Together with all and singular the improvements, ways, ease¬ 
ments, rights, privileges and appurtenances to the same belonging or 
in anywise appertaining, and all the estate, right, title, interest and 
claim, either at law or in equity, or otherwise however of the said 
party of the first part, of, in, to or out of the said described real 
estate and premises. 

To have and to hold, the said described real estate and premises 
and appurtenances, unto and to the use of the said party of the 
second part, his heirs and assigns forever. 

In and upon the trusts, nevertheless hereinafter mentioned and 
declared, that is in trust to permit the party of the first part, his 
heirs or assigns, to use and occupy the said premises and the rents, 
issues and profits thereof, to take, have and apply to and for his and 
their sole use and benefit, until default be made in the payment of 
said notes or either of them or of any instalment of interest thereon, 
when and as the same shall become due and payable, or any proper 
cost, charge, commission or expense in and about the same, 

And upon the full payment of all of said debt and the interest 
thereon and all other proper cost 3 , charges commissions and ex¬ 
penses at any time before the sale hereinafter provided for. to re¬ 
lease and reconvey the said described premises unto the said party 
of the first part, his heirs or assign at his or their cost. 

And upon this further trust, that upon any default or failure be¬ 
ing made in the payment of said notes or of either of them, or of 
any instalments of interest thereon when and as the same shall be¬ 
come due and payable, or any proper cost, charge, commission or 
expense in and about the same then and at any time thereafter to sell 
said real estate and premises at public auction upon such terms and 
conditions and at such time and place and after such previous public 
advertisement as the said party of the second part, his heirs or the 
trustee acting in execution of this trust shall deem advantageous and 
proper; and to convey the same in fee simple to and at the cost of 
the purchaser or purchasers thereof, who shall not. be required to 
see to the application of the purchase money and of the 

51 proceeds of said sale or sales, first to pay all proper costs, 
charges, and expenses including all taxes general and 

special due upon said real estate at time of sale and to re¬ 
tain as compensation a commission of two per cent on the 
amount of the said sale or sales; secondly to pay whatever may then 
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remain unpaid of the said debt, and the interest thereon whether 
the same shall be due or not, and lastly, to pay the remainder, if 
any, to said party of the first part, his heirs, executors, adminis¬ 
trators or assigns. 

And the said party of the first part does hereby declare that noth¬ 
ing herein contained shall be taken in any way to invalidate or release 
the trust deeds heretofore by him made, and hereinbefore mentioned, 
which said trust deeds are to remain in full force and effect. 

In testimony whereof the said party of the first part has hereunto 
set his hand and seal on the day and vear first hereinbefore written. 

J. P. KLINGLE. [seal.] 

Signed, sealed and delivered in the presence of 
J. HOLDS WORTH GORDON. 


District of Columbia, To wit: 

I, J. Holdsworth Gordon, a Notary Public in and for the said 
District, do hereby certify that Joshua Peirce Klingle, party to a 
certain Deed bearing date on the Thirtieth day of March A. D. 
1889, and hereto annexed, personally appeared before me in said 
District, the said Joshua Peirce Klingle, being personally well known 
to me to be the person who executed the said deed, and acknowl¬ 
edged the same to be his act and deed. 

Given under mv hand and seal this Thirtieth day of March A. D. 
1889 

1 Notarial Seal.] J. llOLDSWORTII GORDON, 

Notary Public. 


52 Thereupon, plaintiff's read in evidence the following letters: 

Letter dated April 27, 1891, from A. A. Birney to Georgianna M. 
Klingle. 

Plffs/ Ex. 9. 


Washington, D. C., April 27, 1894. 

Mrs. G. M. Klingle, 

#1511 S Street N. W., 

City. 

Madam : 

Pursuant to instructions from Mrs. G. B. Darling, we have to-day 
directed Mr. Wm. A. Gordon as trustee, under the deed of trqst 
given by the late Joshua P. Klingle, dated March 30, 1889, and 
recorded in Liber 1381, folio 99, of the Land Records of the District 
of Columbia, to exercise the power of sale contained in said deed 
for the satisfaction of the unpaid principal and interest of the in¬ 
debtedness secured by said deed of trust. The amount due is $7(3,- 
550.42, with interest from July 4, 1892. 

Very respectfully, A. A. & T. W. BIRNEY, 

Attorneys for Mrs. G. B. Darling. 
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53 Letter dated June 1, 1S94, from A. A. Birney to Gay 
Beatrice Darling: 

Washington, D. C., June 1, 1894. 

Dear Mrs. Darling : 

For several weeks past I have been diligently endeavoring to get 
together the figures necessary to an adjustment with Mrs. Klinglc’s 
attorney of the amount due you on the note, and while progress has 
been made we are not yet in a position to make a definite demand. 
This is due very largely to the absence of all accounts kept by Mr. 
Kelly, and to the presence of a paper made by your father, purport¬ 
ing to state the basis of the settlement between him and Kelly the 
Trustee, made on March 30, 1889, at which time the note which 
you hold was made. 

The deed of trust made on that day and conveying Linneau Hill 
was made to secure five promissory notes aggregating $150,494.20. 
This deed recited that interest on the four first notes, (which were 
made at various times from 1869 to Nov. 1878, and which aggregated 
$61,000) had been credited Mr. Klingle down to March 1, 1889, 
and that he was further indebted to Moses Kelly as surviving trustee 
in the sum of $89,494.20, for which he gave the large note now 
held by you. From sales of land there were credits as you know, 
to the amount of $73,943.78, reducing the principal sum to $76,- 
550.42. 

Mrs. Klingle produces the paper above alluded to from which it 
appears that the note of $89,494.20 was made up to the extent of 
$65,935 of the accrued interest on the other notes. Since by the 
terms of Joshua Pierce’s will your father was during his lifetime, 
entitled to all the interest, they now claim the debt should be re¬ 
duced by the amount of this interest charged. Without giving 
you the figures in full, I may state their claim to be that the debt 
is really $26,170.89, with interest from your father’s death. 

On our side, while I am forced to concede the effect of the figures 
shown by the paper referred to, I yet insist that your father po 
greatly encroached upon the body of the estate that the amount of 
the note unpaid is very little, if any, out of the way. 

I find that between 1869 and April 1, 1890, Mr. Klingle received 
from the estate, in excess of sums borrowed, $76,500. This was 
a period of say, twenty-one years, and the net income of the estate 
could not in that time, have exceeded an average of about $1,800.00. 
Probably, it was less. On a basis of $1,800., he should have had 
only $37,800, or thereabout, so he received about $38,700. from 
the corpus of the estate and for this sum he should be charged in 
addition to the $26,170.89, due on loans. 

I am getting the figures ready to demonstrate to Mr. Darlington 
this state of affairs and hope to get a settlement without litigation. 

I will send Mr. Conely the will to-morrow. 

Accept my best wishes and believe me, 

Sincerely yours, A. A. BIRNEY. 

Mrs. Beatrice Darling, 

17 Joy St., Detroit, Mich. 
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Letter dated January 10, 1895, from A. A. Birney to Gay 
Beatrice Darling: 


Plffs/ Ex. 11. 

Washington, D. C., January 10, 1895. 

Dear Mrs. Darling : 

After much negotiation and still more of examination of figures, 
and accounts, Mr. Darlington (as attorney for Mrs. Klingle) and I 
have worked out the following as a basis of settlement of the vexed 
question of mortgage on Linnaean Hill. The result in gross is not 
as large as I had thought it would be but I think the basis fair and 
just to your deceased father and one which at any time in his life 
you would have approved. The plan agreed upon is this: 

He is to be charged with the principal of all monies borrowed 
by him from the estate, ($61,000) and with all the money received 
by him from the trustees up to Mr. Kelly’s resignation in 1890 ($76,- 
500), and from the aggregate is to be taken the payments made 
from proceeds of the sales to the Government and an allowance to 
Mr. Klingle of $1,800. per annum from April 1, 1869, to April 1, 
1890. The net proceeds, with interest from July, 1892, makes the 
present indebtedness; which when figured out I find to be just $49,- 
315.42, (with interest from July, 1892, the date of Mr. Klingle’s 
death). The memorandum left by your father shows the balance 
of indebtedness on account of the loans to be $26,170.89, but into 
this sum there enters $15,555.47, taxes which he should have paid 
but which were paid by Mr. Green. If we allow him, however, 
$1,800 a year as the net proceeds of the estate each year while the 
former trustees h eld it, this item of taxes ought to be deducted from 
the $26,170.89, thus reducing the balance on the loan 
account to.$10,615.42 

The advances by the trustees aggregate $76,500 or $38,- 
700 in excess of $1,800 per annum, from April 1, 1869 
to April 1, 1890 . 38,700 


Due July 1, 1890 .$49,315.42 

If you say so I will notify Mr. Darlington that we will settle on 
this basis. He has already said he will accept it. Let me have 
your speedy answer. 

Mr. Green tells me your little son has been very ill but is better. 
I sincerely trust he may recover very soon. Accept my best wishes 
for yourself during the New Year and believe me, 

Very truly yours, 


A. A. BIRNEY. 





38 


C. T. DARLING ET AL. VS. H. T. BARNEY, ETC., ET AL. 

Letter from A. A. Birney to J. J. Darlington: 


DO 


Plffs.’ Ex. 12. 

Washington, D. C., January 31, 1895. 

J. J. Darlington, Esq., 

City. 

Dear Sir: 

Since our examination of accounts in the Klingle matter, about 
the first of this month, I have received authority from my client, 
Mrs. Darling, to accept the proposition then made by you as an 
adjustment of the disputed questions between her and Mrs. Klingle. 
The basis of this settlement, as agreed upon by us is as follows: 

There is to be charged against Mrs. Klingle the principal of all 
moneys borrowed by the late J. Peirce Klingle, from the Trustees, 
amounting, as shown by his own figures, to $61,000., and all the 
money received by him from the Trustees down to April 1st., 1890, 
for his support, amounting to $76,500., less $1,800. per annum, and 
upou the balance thus found, interest is to be charged against Mrs. 
Klingle from July 1st, 1892, the date of Mr. Klingle's death. 

My calculation made upon this basis shows a balance of principle 
indebtedness of $19,315.42, which should bear interest as above 
stated from July, 1892. 

If your clients is prepared to ratify your proposition and will 
agree upon this basis of adjustment, I shall be happy to go over the 
ligures with you and correct any errors into which 1 may have fallen 
and shall be prepared at any time to close the matter and to draw 
up the papers to be agreed upon between us. 

Your very eartly attention will greatly oblige 

Yours very trulv, 

A. A. BIRNEY. 

56 Thereupon, it was stipulated by counsel in open court 

that said Gay Beatrice Darling was remarried, to one Dr. F. 
X. Spranger, on March 6, 1895. 

Thereupon, plaintiffs offered and there was received in evidence 
the record in Administration Cause No. 6796, to prove the death 
on June 20, 1895, of said Gay Beatrice Spranger; that A. A. Birney 
and Osceola C. Green were named as her executors; that as the sur¬ 
vivor said Birney qualified on August 2, 1895, and entered upon 
the administration of the estate. 

Plaintiffs read in evidence from the Inventorv of Debts due the 

_ %/ 

estate of Gay Beatrice Spranger, as filed by said A. A. Birney, 
Executor in the Administration cause last aforesaid as follows: 

1 Note dated Mch. 1, 1889, at one year after date, Int. 6%, and 
made by J. P. Klingle, for $89,494.20, with a credit of $12,943.78 
endorsed thereon, and secured by deed of trust on property in the 
District of Columbia, leaving balance due of $76,550.42 apparently, 
but this Executor has reason to believe that not so much is now due. 
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Also a debt due from the estate of Osceola C. Green, amounting 
to between $G00. & $700.00. 

Both of which debts are considered good. 

Plaintiffs introduced in evidence a certified copy of the will of 
said Gay Beatrice Spranger, as follows: 

57 Plffs.’ Ex. 13. 

In the Name of God: Amen. 

I, Gay Beatrice Spranger, of the City of Washington in the Dis¬ 
trict of Columbia, being of sound and disposing mind, and in vigor¬ 
ous bodily health, but conscious of the uncertainty of life, and being 
desirous to dispose after my death of the large estate with which 
it has pleased Providence to invest me, do make, publish and declare 
this my last will and testament hereby expressly revoking any and 
all previous wills by me made. 

First. After payment of my just debts and my funeral expenses, 
I give devise and bequeath my estate as follows: To my children, 
living at my death and whether now living or hereafter to be born, 
I give and bequeath all my household furniture, jewelry, personal 
ornaments and clothing, to be retained by my executors, if it can be 
conveniently done, and divide among said children upon their at¬ 
taining years of discretion; but such articles as cannot be con¬ 
veniently so retained, I direct shall be sold, the proceeds to be treated 
as the rest of my personal estate. 

All the residue of my estate, real, personal and mixed, I give, be¬ 
queath, and devise to the 

GAY BEATRICE SPRANGER. 

Washington Loan and Trust Company of the City of Washington, 
District of Columbia, as trustee, in trust for the following purposes 
only, that is to say: 

In trust to hold the same and to collect and get in the rents issues 
and profits to arise from the real estate and add the same to my per¬ 
sonal estate, and the same to invest, and keep invested, and accum- 
late, except so far as this direction may conflict with the following 
provisions of this will; and from the said fund so to be produced 
and its accumulations, first; to pay all taxes, assessments and public 
charges to be made upon and against said real and personal estate, 
and all costs and expenses necessary to keep and maintain said real 
estate and every part thereof in good repair and condition and 
safely insured from losses by fire and otherwise and to restore to 
good condition any buildings which may be destroyed or injured 
by fire or otherwise, and all other expenses incident to the care, main¬ 
tenance and protection of said estate including the lawful and just 
commissions of the said trustee; Second; to pay to each of my chil¬ 
dren who may survive me, whether now in being or hereafter to 
be born, through his or her guardian, and for his or her support 
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and education, fifty dollars per month until he or she shall reach 
the age of thirteen years, and after that time 

GAY BEATRICE SPRANGER. 

to pay to him or her as aforesaid such sum not to exceed one hun¬ 
dred dollars per month, as in the opinion of his or her guardian 
be necessary for his or her support and education; Third 
58 When all my children or the survivor# or survivors of them 
shall have attained the age of twenty five years, then to as¬ 
sign, transfer, deliver, and convey to the said surviving children and 
the lawful issue of such os may lie dead and if [dead]* no issue then 
to such survivors onlv all of my said estate so held in trust, to- 
gether with its acumulations of whatever nature. 

And upon this further trust that if none of my children shall 
attain the age of twenty five years, then, and on the death of the 
last survivor, to convey assign and transfer all of my said estate, 
both real and personal with its accumulations to the issue then 
living of the said children, or either of them, if any his or their 
heirs and assigns forever, they to take per stirpes and not per capita; 
but if no issue of said children or any of them be then living, then 
to convey and transfer all said estate to my [three]* two maternal 
Aunts, Gay Bernard Fenwick of Baltimore Maryland and Anna D. 
Tait of Baltimore Maryland and my great aunt Helen L. Robb of 
Port Royal Virginia, their heirs and assigns forever as tenants in 
common and I do hereby nominate 

GAY BEATRICE SPRANGER. 

my friends and counsellors Osceola C. Green and Arthur A. Birney 
both of Washington, D. C. to be executors of this my will. 

My first husband Edward Irving Darling having died without 
making an appointment of a guardian for my children and no 
guardian having been otherwise appointed for them, I Gay Beatrice 
Spranger of Washington, District of Columbia do appoint, [Fra]* 
my husband, Francis X. Spranger Jr. and John D. Cosely of the 
City of Detroit, Michigan as guardians of each and every of my 
children. 

It is my express purpose and wish that Flora Adams Darling, 
mother of my first husband Edward Irving Darling shall have no 
jurisdiction over any of my children as 1 do not consider her a fit 
or proper person to advise or educate my children. 

Third. To pay my husband Francis X. Spranger Jr. the sum of 
fifty dollars per month. 

In witness whereof I have hereby set my hand this twenty fifth 
day of March, A. D. 1805 at Washington in the District of Co¬ 
lumbia. 

GAY BEATRICE SPRANGER. 

Signed published and delivered, bv the above named Gay Beatrice 
Spranger as and for her last will and testament in presence of us 


[♦Words enclosed in brackets erased in copy.] 
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who at her request and in her presence and in the presence of each 
other have hereto set our hands [this]* as witnesses thereto this 
twenty fifth dav of March 1895. 

[GAY.]* 

JOHN MULLAN. 

L. EMILIE PRESTON. 
EMMA V. MULLAN. 

No. 1310 Connecticut avenue, 

Washington City, D. D. 

59 Thereupon plaintiff read in evidence certain other letters 
as follows: 

Letter dated September 17, 1895, from Henry Wise Garnett to 
A. A. Birney: 

PlFFS.’ Ex. 14. 

Washington, D. C. September 17th, 1895. 

A. A. Birney, Esq., 

Attorney at Law, City. 

My Dear Mr. Birney: 

Your favor of this date in reference to the matter of Mrs. Klingle 
duly received. 1 understand, as I stated to you in conversation, 
that I am authorized to offer for her the sum named in your 
letter of some time since, but I understood in our conversation that 
it was to be paid with interest two years from the 1st of April, 1896. 

If this is satisfactory, I shall be happy to join you in any measures 
you may deem necessary to have the same approved by the Court 
and accepted by you. 

Yours very truly, 

HENRY WISE GARNETT. 

60 Letter dated November 13, 1895, from A. A. Birney to 
Henry Wise Garnett: 

Plffs.’ Ex. 15. 

Washington, D. C., Nov. 13, 1895. 

Henry Wise Garnett, Esq., 

Attornev for Mrs. G. M. Klingle. 

Dear Sir: 

I enclose you herewith memorandum to be signed by your client 
as per our conversation of a few days since. The amount stated to 
be due, to wit, $59,178.50, is reached by the following calculation: 

Memorandum left bv J. P. Klingle states the balance of indebted¬ 
ness on account of loans (which balance is covered by the note for 


l*Word enclosed in brackets erased in copy.] 
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$80,000 in my hands) to have been 2G,170.S9, and into this sum 
there entered $15,555.47 taxes which he should have paid and 
which were in fact paid by Mr. 0. C. Green as trustee. $1,800 being 
taken as the net annual proceeds of the estate to be allowed Mr. 
Klingle, this item of taxes should be deducted from the $26,170.89; 
the balance will then be found to be $10,615.42. To this should be 
added $38,700, the excess of his receipts from April 1, 1869 to April 
1, 1890, over $1,800 per annum. Add $10,615.42 to $38,700 and 
the sum will be $49,315.42, and interest on that sum from July 1, 
1892, the date of the death of J. P. Klingle to November 1, 1895, 
is, according to my calculation, $9,863.08 making a total of $59,- 
178.50, as stated in the written acknowledgment. 

Very truly yours, A. A. BIRNEY. 

61 Letter dated July 22, 1896, from A. A. Birney to Corcoran 
Thom: 

PlffsJ Ex. 16 . 

Washington, D. C., July 22, 1896. 

Corcoran Thom, Esq., 

416 Fifth St. N. W., City. 

Dear Mr. Tiiom: 

I have your letter under date of yesterday. 

I think you must have an entire misapprehension of the results 
of the conversations between Mr. Garnett and me. My negotiations 
for the settlement of the amount really due upon the Piercc-Klingle 
note commenced early in 1894, during the lifetime of Mrs. Darling, 
now deceased. I was unable to obtain any satisfactory response from 
Mrs. Klingle, and therefore, on April 27, 1894, directed Mr. William 
A. Gordon, trustee in the deed of trust, to exercise the power of sale 
for the satisfaction of the debt. Mr. Darlington, as attornev for Mrs. 
Klingle, then appeared, and prolonged negotiations were had with 
him, extending to January 31, 1895, on which date I accepted in 
writing his proposition made on behalf of Mrs. Klingle to pay a 
certain sum with interest, amounting in the aggregate to about 
$65,000. Mrs. Klingle then receded, apparently, from her proposi¬ 
tion just accepted, and did not conclude it as Air. Darlington and I 
agreed. Air. Darlington then withdrew from the case and Air. 
Garnett, at a very early date thereafter, approached me as her 
counsel. His proposal was, in effect, that Airs. Klingle should agree 
that there was due the sum theretofore agreed upon, should pay all 
taxes in arrea-s and thereafter to become due, and should have a 
reasonable time (as near two years as 1 could give her) within 
which to find a purchaser. I suggested then to Air. Garnett the 
difficulties which might lie in the way of so long an extension. Airs 
Klingle neglected or refused to act, and after constant effort on my 
part to secure a definite agreement, I wrote Air. Garnett, under date 
of Nov. 8, 1S95, precisely what I would do. If you will consult 
that letter vou will find it to be as follows: 
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“Nov. 8, 1895. 

“Dear Mr. Garnett : 

“I must again direct your attention to the fact that as yet I have 
nothing from Mrs. Klingle to acknowledge her liability to the estate 
of Mrs. Spranger. I really cannot permit the matter to rest in this 
unsettled condition. If she will send me over her own signature a 
writing admitting her liability (or the liability of the Linnean Hill 
property, to be more exact) for the sum stated in my communica¬ 
tion to you of some time since, I shall be content to let the matter 
remain as it is for a short time, so that she may attempt to secure a 
purchaser at a price agreeable to her, but unless she shall give me 
such acknowledgment without delay, I shall feel it my duty to 
direct a sale under the deed of trust. Will you please communicate 
this to her and let me know her answer. 

Very truly yours,” 


62 This letter fairly sets out the understanding of both parties 

at that time. I had previously, under date of September 17, 
1895, received a letter from Mr. Garnett making the same sugges¬ 
tion of understanding which is contained in your letter of } T esterday. 

In that he savs: 

%/ 

“I understand, as 1 stated to you in conversation, that I am 
authorized to offer for her the sum named in my letter of some time 
since, but I understood in our conversation that it was to be paid 
with interest for two years from the 1st of April 189G.” 

As you will observe, my letter above quoted is a clear correction of 
Mr. Garnett’s misunderstanding. Since that time, I have not 
changed my position in any way in respect to the matter. Permit 
me also to direct your attention to the fact that Mrs. Klingle has not 
performed any of the conditions suggested in the early negotiations 
with Mr. Garnett to which you refer: She did not agree to pay the 
sum then agreed upon as due, and she has not paid the taxes upon 
the property which now amount to more than $— as I understand. 

Again, it was never my understanding that she was to have in any 
event more than two years from January 31, 1895, at which time 
her then attorney had agreed with me upon the amount due. If I 
am wrong in this, the error will appear in some of my letters to Mr. 
Garnett of which I have no copies, and I shall be happy to be cor¬ 
rected. You will remember the long, and to me very annoying, 
negotiations had with Mrs. Klinkle for a series of months after my 
letter of November 8, 1895, and must agree with me that she has not 
performed any of the conditions discussed between Mr. Garnett and 
me prior to that time. The debt upon the estate is already in my 
opinion as large as the security will justify, and I cannot with justice 
to myself, my bondsmen and the creditors of the estate permit the 
matter to rest as it now is. I have been desirous to give Mi’s. Klingle 
as much time as possible, due regard being had to the rights of 
others, but at present I do not see my way clear to an extension 
greater than suggested in my letter to you under date of June 11, 
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1896. I shall be glad to confer with you in the matter. As I shall 
leave the city today, night to be gone tw’o w T eeks, I hope you will 
see me before two o’clock today, if you desire to discuss the matter 
further. 

Very truly yours, 

A. A. BIRNEY. 

63 Thereupon, it was stipulated by counsel in open court that 
the defendant Arthur A. Birnev charged himself in his 
second account as Executor of the said Spranger estate with $40,- 
473.75, and interest, amounting in all to $53,432.10, as having been 
received under the decree last aforesaid, and showed $40,081.17 as 
distributable to the Washington Loan & Trust Company, Trustee, 
under the will of Gay Beatrice Spranger; and that his said account 
was approved and passed by the Probate Court November 20, 1897. 

Thereupon, plaintiffs read in evidence reports filed by said A. A. 
Birney in said Administration Cause No. 6796, as follows: 


In the Supreme Court of the District of Columbia, Holding an 

Orphans’ Court. 

In the Matter of the Estate of Gay Beatrice Spranger, Deceased. 

The special report of Arthur A. Birney, executor of the last will 
and testament of Gay Beatrice Spranger, deceased, respectfully 
shows: 

That as it will appear from the first account of this Executor, this 
day filed, there has come into his hands as Executor, the sum of 
$1,547.49, which amount represents all of the personal estate of the 
said decedent, except only the promissory notes hereinafter men¬ 
tioned; that from the moneys so received by this Executor he has 
paid expenses of administration and debts of the said testatrix 
amounting in all to $1,407.32; that so far as this Executor is ad¬ 
vised or has information, there are no other debts against said estate, 
except only the following, that is to say: A promissory note given 
for borrowed money and presented for payment by Riggs <fc Co. for 
$3,000 with interest. A certain other promissory note presented by 
Riggs & Co., being bomnved money, for $1,500. The accruing 
semi-annual interest on said notes has been paid from time to time 
by The Washington Loan and Trust Company, legatee under the 
will, because of the inability of this Executor to pay the same. 

Your Executor further says that as will appear from his inventory 
of assets, there came into his hands, as executor as aforesaid, five 
promissory notes by J. Pierce Klingle at divers times between 1869 
and 1889, aggregating in amount $150,494.20 some of which were 
marked paid. But the apparent liability thereon was $76,- 
64 550.42 as will appear by said statement of assets. As will 

also appear by said inventory, this Executor had reason to 
believe and did believe, that such apparent amount was in excess of 
the real liability upon said notes. After the filing of said report a 
bill in equity was filed against this Executor by Georgiana M. 
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Klingle devisee under the will of said Joshua Pierce Klin] ;le, maker 
of the said notes, of a tract of land upon which payment of said 
notes was secured by a deed of trust, in which said bill the said com¬ 
plainant claimed the amount of the indebtedness due under said 
notes was much less than said apparent balance. Said Equity cause 
is No. 17,159 on the dockets of this Court, and such proceedings were 
taken thereon that by decree passed in said cause on the loth day of 
April, 1896, it was adjudged that the true amount payable to this 
executor upon said promissory notes is $40,473.75 with interest 
thereon at the rate of six per cent per annum from the first day of 
July, 1892, and that said deed of trust is security for the amount of 
said sum only. The aggregate of principal and interest of said debt 
being now, at the date of this report about $51,502.85. 

This executor further shows that the only security for the payment 
of said debt is a tract of unimproved land of about forty acres, known 
as part of Linnean Hill, in the District of Columbia, upon which the 
deed of trust given to secure said indebtedness is the first lien, except 
some unpaid taxes; that the equity of redemption in said land is 
substantially the only property owned by said Georgianna M. Klingle, 
who is the widow of the father of the testatrix; that owing to the de¬ 
pressed condition of the real estate market, said widow has been un¬ 
able until now to make sale of said property, although she has earn¬ 
estly endeavored to do so; that within the last few days she has ar¬ 
ranged a sale thereof, as this Executor is informed, at the price of 
$100,000, the offer of the purchaser being to take the land at that 
price, but to make no cash payment; he agreeing, however, to forth¬ 
with proceed to expend $10,000 in the making of streets and roads 
through the property, and otherwise improving the same, whereby 
building sites and small tracts of land therein may be sold to ad¬ 
vantage. But said purchaser before completing his contract with 
said widow desires to be assured of further time, not to exceed ten 
months, within which the deed of trust to secure the debt to this 
Executor will not be enforced by sale; said purchaser assuring this 
executor that he will pay at least the sum of ten thousand dollars 
upon said debt within the said term of ten months. This Executor 
believes that the said delay will not be detrimental to the interests 
of the estate and is willing to aid said widow in making said sale bv 
giving said purchaser said assurance, upon condition however, that 
the work of improvement be begun forthwith. But this Executor 
desires to submit the same to the Court for its advice in the premises. 


Respectfully submitted, 


A. A. B1RNEY, 

Executor. 


Subscribed and sworn to before me this 20th day of January, 
A. D. 1897. 


J. NOTA McGILL, 

Register of Wills. 
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65 Thereupon, plaintiffs read in evidence the entire record in 
Equity Cause No. 17,159, entitled Georgianna M. Klingle, 

Executrix of the estate of Joshua P. Klingle, Deceased, vs. Arthur A. 
Birney, Executor of the Estate of Gay Beatrice Darling, Deceased, 
which said record consists only of the original bill, the answer thereto, 
and the decree entered thereon, and are, respectively, as follows: 

In the Supreme Court of the District of Columbia, Holding a Special 

Term in Equity. 

In Equity. 

No. —. 

Georgianna M. Klingle, Complainant, 

vs. 

Arthur A. Birney, Executor of the Last Will and Testament of 

Gay B. Spranger, Deceased, Defendant. 

To the Honorable Justice of the Supreme Court of the District of 
Columbia holding a Special Term in Equity: 

Your complainant Georgianna M. Klingle, respectfully shows: 

1. That she is a citizen of the United States and a resident of the 
District of Columbia. 

2. That the defendant, Arthur A. Birney, is a citizen of the United 
States, a resident of the District of Columbia, and is sued as Executor 
of the last Will and Testament of Gay B. Spranger, deceased, as is 
hereinafter set out. 

3. That on the 11th day of April, A. D.. 1869, one Joshua Pierce 
departed this life, leaving a last Will and Testament, which said last 
Will and Testament contained the following clause, to wit: 

Fifteenth. I give, devise and bequeath all the rest, residue and 
remainder of my estate, real and personal, including my estate called 
Linnoean Hill, to niv said friends. John I>. Blake and Moses Kellv, 
and the survivor of them, and the heirs, executors, administrators 
and assigns of such survivor, in Trust nevertheless and to, for and 
upon the uses, intents and purposes following, that is to say, in 
Trust to hold such part of the said residuary property as shall con¬ 
sist of real estate and to collect the rents, issues and profits thereof 
(with power to lease the same) and to hold, invest and keep 

66 invested such part of the said residue as shall consist of or be 
converted into personal estate and to collect the income and 

profits thereof and of such investments (with power to change in¬ 
vestments and reinvest) and after paying all charges, taxes, assess¬ 
ments and dues upon such residuary real and personal estate and 
all expenses and commissions of the said trust, and all necessary re¬ 
pairs of real estate, to pay over the balance of the said rents, issues, 
income and profits to my late wife's nephew Joshua Pierce Klingle, 
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when and as the same shall accrue and be received, for and during 
the term of his natural life, for his support and maintenance and the 
maintenance of his family, for and during the term of his natural 
life, but in such way and manner that the same shall not be liable 
for his debts, cont-acts or engagements, and without power on his 
part, of anticipation or alienation; and from and immediately after 
the death of the said Joshua Pierce Klingle, then, upon further Trust 
to hold the whole of the said residuary estate, real and personal, and 
all investments thereof, to and for the use of such of the children of 
the said Joshua Pierce Klingle as may then be living and the issue 
and lineal descendants of such of them as might then be dead, in 
equal shares in fee and absolutely; such issue and lineal descendants, 
nevertheless, taking and equally dividing among themselves, such 
share only as his, her or their respective parent or parents, ancestor 
or ancestors, and child or children of the said Joshua Pierce Klingle, 
would have taken, if living at the time of his death. But if the said 
Joshua Pierce Klingle shall die without leaving any child, children, 
issue or lineal descendants living at the time of his death, then, upon 
such death of the said Klingle to hold two entire equal third parts of 
my said residuary estate real and personal to and for the absolute use 
of such of my own right heirs and next of kin, as may then be liv¬ 
ing, in equal shares per stirpes; and to hold the remaining equal 
third part of my said residuary estate, real and personal, to and for 
the absolute use of such of the right heirs and next of kin of my late 
wife, Susan Ann Pierce (formerly Coates) as may then be living, 
in equal shares, per stirpes.” 

That the said last Will and Testament of the said Joshua Pierce 
was duly received for probate and record in the Orphans’ Court of 
the District of Columbia; reference to said proceedings in the Or¬ 
phans’ Court, being proceedings No. 5074 Old Series, is hereby made 
and prayed to be read as a part hereof. That the said John B. Blake 
and the said Mose^ Kelly accepted the trust set out in said last Will 
and Testament and by virtue thereof and as Trustees therein ap¬ 
pointed, became possessed of a large amount of property both real 
and personal, the income from which it was the duty of the said 
Trustees Blake and Kelly to pay over to Joshua Pierce Klingle named 
in said will during the term of his natural life. That on the 27th 
day of June, A. D., 1871, in Equity cause No. 2219, then depending 
in this Honorable Court between Joshua Pierce Klingle and John B. 
Blake and Moses Kelly, Executors and Trustees under the last will 
and Testament of Joshua Pierce, the said Trustees Blake and Kelly 
were directed by decree of this Honorable Court to pay over to the 
said Joshua Pierce Klingle the sum of Four thousand Dollars ($4,- 
000.00) a year, out of the rents and incomes of the said trust 
estate, the said amount being payable in quarter yearly instal- 
67 ments of One thousand Dollars ($1,000.00). That the said 
Trustees in pursuance to said order of Court and in obedience 
thereto, did pay to the said Joshua Pierce Klingle out of the rents and 
incomes of said estate the said sum of Four thousand Dollars ($4,- 
000.00) yearly up to the 18th day of April, A. D., 1890, having up 
to said date paid to the said Joshua Pierce Klingle in pursuance to 
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said decree passed on the 27th day of June, 1871, the sum of Seventy- 
Six thousand Five hundred Dollars ($76,500.00); that upon the said 
18th day of April, A. D. 1890, a decree wa3 passed by this Hon¬ 
orable Court in Equity cause No. 11,607, in a suit between Beatrice 
Darling and Moses Kelly, et ah, by which decree Osceola C. Green, 
Trustee, substituted in the place of Blake and Kelly, Trustees, by 
decree in said Equity cause No. 11,607, was ordered to pay over to 
the said Joshua Pierce Klingle the sum of One hundred Dollars 
($100.00) per month only out of the rents and incomes of said 
trust estate, and the balance of said income was to be used in the 
payment and reduction of certain taxes which were due and were a 
charge upon the said trust estate. 

4. That the said Joshua Pierce Klingle during the trusteeship of 
the said John B. Blake and Moses Kelly, took a great interest in 
the said trust estate and was very active in the management thereof; 
that he was by a power of attorney from said Blake and Kelly dated 
the 19th day of September, A. D., 1877, authorized and empowered 
to collect and receipt for all the rents and income arising from the 
houses belonging to the said trust estate for which moneys so col¬ 
lected by him ho duly accounted to the said Trustees Blake and 
Kelly at regular intervals, and turned over to them any surplus that 
there might be after first deducting the sum of Four thousand Dol¬ 
lars ($4,000.) per year, which sum the said Blake and Kelly were 
by order of this Court passed in said Equity cause No. 2219, directed 
to pay and turn over to the said Joshua Pierce Klingle. 

5. That said Joshua Pierce Klingle became largely indebted unto 
the said John B. Blake and Moses Kelly, Trustees, a large part of 
which sums he duly secured by deed of trust on certain real estate 
and chattels owned by him; that Fifty-One thousand Dollars ($51,- 
000.00) of said indebtedness was secured by deeds of trust on certain 
real estate of the said Joshua Pierce Klingle known as Linnoean 
Hill, which said deeds of trust are duly recorded in liber 601 folio 
375 and liber 703 folio 346 of the records in the Office of the Re¬ 
corder/ of Deeds for the District of Columbia; the Ten thousand 
Dollars ($10,000.00) of said indebtedness wa3 secured by certain 
deeds of trust on chattels and property of the said Joshua Pierce 
Klingle, said deed of trust chattels being duly recorded at liber 630 
et folio 332 and liber 887 ct folio 379, respectively. That the said 
Joshua Pierce Klingle at other times became indebted unto the said 
John B. Blake and Moses Kelly in divers sums of money in addi¬ 
tion to the above mentioned Sixtv-One thousand Dollars ($61,- 
000.00), the said additional sums amounting in all to Twenty-Three 
thousand Five hundred and Fifty-Nine and 20/100 Dollars ($23,- 
559 20 j 

6. That on the 1st day of March, A. D., 1889, the said Joshua 
Pierce Klingle desiring to secure the payment of all indebtedness of 
his own to the said trust estate other than the above mentioned 

Sixty-One thousand Dollars ($61,000.00), which as herein- 
68 before set out, was fully secured, did deliver to the said Moses 

Kelly, who was at that time sole surviving Trustee under 
said trust, the said John B. Blake being at that time deceased, his 
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certain promissory note for the sum of Eighty-Nine thousand Four 
hundred and Ninety-Four and 20/100 Dollars ($89,494.20), and 
did execute and deliver to the said Moses Kelly in order to secure 
the payment of said promissory note, a certain deed of trust on the 
real estate known as Linnoean Hill, which deed of trust is duly 
recorded in liber 1381 et folio 99 of the land records of the District 
of Columbia, a copy of which deed of trust is hereto annexed marked 
“Exhibit A” and referred to as a part hereof. That on the 4th day 
of July, A. D. 1892, the said Joshua Pierce Klingle departed this 
life, leaving a last Will and Testament wherein and whereby he 
devised and bequeathed to your complainant his entire estate both 
real and personal, consisting almost entirely of that property which 
is mentioned in the said deed of trust hereinbefore referred to as 
Linnoean Hill; That by the terms of the said trust created by the 
said Last Will and Testament of Joshua Pierce, the said trust estate 
on the death of the said Joshua Pierce Klingle became vested in 
and was the property of the children of the said Joshua Pierce 
Klingle; that the said Joshua Pierce Klingle had only one child, 
•the same being Gay B. Spranger, and she, the said Gay B. Spranger, 
thereupon became the absolute owner of said trust estate; that the 
said Gay B. Spranger shortly after tjie death of the said Joshua 
Pierce Klingle, through her Attorney A. A. Birney, Esquire, entered 
into correspondence with your complainant as to a settlement be¬ 
tween the estate of the said Joshua Pierce Klingle and the trust 
estate of the said Gay B. Spranger; that the said Gay B. Spranger 
claimed that there was due to her from the said estate of the said 
Joshua Pierce Klingle the sum of Sixty-One thousand Dollars ($61,- 
000.00) hereinbefore referred to, Fifty-One thousand Dollars ($51,- 
000.00) of which was secured by a deed of trust on the said prop¬ 
erty known as Linnoean Hill, and Ten thousand Dollars ($10,- 
000.00) thereof on certain chattels, hut she admitted that in her 
opinion the sum of Eighty-Nine thousand Four hundred and Ninety- 
Four and 20/100 Dollars ($89,494.20), for which sum the said 
Klingle had on the 1st day of March, A. D., 1889, made and de¬ 
livered his promissory note to the said Moses Kelly, Trustee, was 
not a correct statement of the amount due and owing by the said 
Klingle at that time to the said Moses Kelly as Trustee under the 
last Will and Testament of Joshua Pierce, but that the said sum of 
Eighty-Nine thousand our hundred and Ninety-Four and 20/100 
Dollars ($89,494.20) was largely in excess of the amount due and 
owing by the said Joshua Pierce Klingle, but the said Gay B. 
Spranger did contend that the said sum of Four thousand Dollars 
($4,000.00) per annum which this Honorable Court in said Equity 
cause No. 2219 did order and direct to be paid to the said Joshua 
Pierce Klingle was greatly in excess of the income of said trust 
estate, and consequently, in settlement between the said estate of 
the said Joshua Pierce Klingle and the said trust estate created by 
the said Joshua Pierce which was at that time the property of the 
said Gay B. Spranger, that such excess should be taken into account 
and consideration, and said Gay B. Spranger did propose to your 
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complainant that the following should be the basis of an accounting 
between the said parties: That the said Klingle should be charged 
with the sum of Sixty-One thousand Dollars ($61,000.00) 
G9 hereinbefore mentioned, and with the excess received by the 
said Klingle from the said Trustees Blake and Kelly under 
the said order of Court passed in said Equity cause No. 2219, which 
excess the said Gay B. Spranger estimated at Twenty-Two hundred 
Dollars ($2,200.00) per annum, and further, the divers sums which 
the said Blake and Kelly, Trustees, — which said sums amounted in 
all to Twenty-Three thousand Five hundred and Fifty-Nine and 
20/100 Dollars ($23,559.20), and that the said Joshua Pierce 
Klingle should be credited with the sum of Four thousand and 
Twenty-Two and 97/100 Dollars ($4,022.97) which amount was 
paid by the said Joshua Pierce Klingle to the said Moses Kelly, 
Trustee, on the 20th day of July, A. 1)., 1890, being the proceeds 
of the sale of part of Linnoean Hill to the United States Govern¬ 
ment for a National Zoological Park, and also with the further sum 
of Sixty-Nine thousand Nine hundred and Twenty and 81/100 
Dollars ($69,920.81) which was paid by the said Joshua Pierce. 
Klingle to the said Osceola C. Green, Trustee, on the 20th day of 
May, A. D., 1891, being proceeds of sale of part of the said real 
estate known as Linnoean Hill to the United States Government for 
a National Zoological Park. That your complainant does not be¬ 
lieve from such evidence as she has in her possession that the propo¬ 
sition as stated by the said Gay B. Spranger is a correct basis for 
an accounting between the said parties, and she further avers that 
the said promissory note for the sum of Eighty-Nine thousand Four 
hundred and Ninety-Four and 20/100 Dollars ($89,494.20) was 
greatly in excess of the amount due and owing by the said Joshua 
Pierce Klingle to the said trust estate at the time the said note 
was executed and delivered; that the said note of Eightv-Nine 
thousand Four hundred and Ninety-Four and 20/100 Dollars ($89,- 
494.20) was composed of the sum of Twenty-Three thousand Five 
hundred and Fifty-Nine and 20/100 Dollars ($23,559.20) which 
was the total sum which the said Joshua Pierce Klingle had bor¬ 
rowed from said Blake and Kelly, Trustees, at divers times, and the 
balance of said sum, namely, Sixtv-Five thousand Nine hundred 
and Thirty-Five Dollars ($65,935.00) was the amount of interest 
due on the said several notes of Joshua Pierce Klingle which com¬ 
posed the said sum of Sixtv-One thousand Dollars ($61,000.00) 
hereinbefore mentioned, up to the time of the execution and delivery 
of the said note for Eighty-Nine thousand Four hundred and Ninety- 
Four and 20/100 Dollars ($89,494.20), as is evident by the recitals 
in said deed of trust securing said note, and bv the further fact that 
the interest on said notes composing tbo said Sixty-One thousand 
Dollars ($61,000.00) is credited and endorsed on each of said notes 
as having been paid by the new note as of date of March 1st, 1889; 
that the said sum of Sixty-Five thousand Nine hundred and Thirty- 
Five Dollars ($65,935.00) was included in the said sum of Eighty- 
Nine thousand Four hundred and Ninety-Four and 20/100 Dollars 
($89,494.20) by mistake and misapprehension of facts on the part 
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of the said Klingle, as the same should never have been included in 
said trust, it being and constituting a pail of the income of said trust 
estate, which income according to the terms and provisions of said 
trust was the property absolutely of the said Joshua Pierce Klingle. 
That your complainant believes and avers that the said sum of 
Four thousand Dollars ($4,000.00) ordered by this Court to be 
paid annually to the said Joshua Pierce Klingle was not in excess 
of the income and revenue of said estate, but from the years 1876 
to 1890, she avers that the income of said estate was largely in 
excess of Four thousand Dollars ($4,000.00) per annum, and 
70 that the said Joshua Pierce Klingle was not only entitled to 
the sum of Four thousand Dollars ($4,000.00) per annum, 
which is the amount he received, but also should have received a 
much larger sum. 

8. That on the 19th dav of June, A. D., 1895, the said Gav B. 
Sprangcr departed this life, leaving a last Will and Testament which 
was duly received for probate and record in the Orphans’ Court of 
the District of Columbia; that said probate proceedings are No. G796 
and are hereby referred to and made a part hereof. That the said 
defendant Arthur A. Birney was by the said last Will and Testament 
of the said Gay B. Sprangcr duly appointed Executor thereof, and the 
said Arthur A. Birney duly qualified as Executor of said last Will 
and Testament, and letters testamentary were issued to him by the 
said Orphans’ Court and lie has entered upon his duties as such 
Executor; that he has as such Executor demanded settlement of the 
accounts of the estate of the said Joshua Pierce Klingle with the 
said Gay B. Sprangcr, and he states his willingness to settle with the 
said estate of the said Joshua Pierce Klingle on the basis as proposed 
by the said Gay B. Spranger which has been hereinbefore set out, 
he having been during the life time of said Gay B. Spranger duly 
authorized and empowered to settle upon that basis and that he is 
now willing and anxious that settlement should be made upon that 
basis, but your complainant knowing that the said mode of settle¬ 
ment is unfair to her and that the amount which would te found 
to be due and owing from the estate of the said Joshua Pierce Klingle 
to the said Arthur A. Birney as Executor of the last Will an 1 Testa¬ 
ment of Gay B. Spranger would be largely in excess of 'he true 
amount due and owing, and having in her possession satisfactory 
and clear proof of the fact that from the year 1877 to 1883 the income 
and revenue from the said trust estate was largely in excess of Four 
thousand Dollars ($4,000.00). and believing that the income was 
largely in excess of said sum during the period from 1876 to 1890, 
but desiring a speedy settlement of said accounts, she therefore prays: 

1. That the writ of subpoena of this Honorable Court be issued to 
the said Arthur A. Birney, defendant herein, commanding him to 
appear and answer the exigenc-es of this bill. 

2. That the said Arthur A. Birney, Executor of said last Will and 
Testament of the said Gay B. Spranger, be authorized and directed 
by this Honorable Court to receive in full settlement of the said notes 
hereinbefore mentioned, and of all indebtedness existing between the 
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complainant that the following should be the basis of an accounting 
between the said parties: That the said Klingle should bo charged 
with the sum of Sixty-One thousand Dollars ($01,000.00) 
G9 hereinbefore mentioned, and with the excess received by the 
said Klingle from the said Trustees Blake and Kelly under 
the said order of Court passed in said Equity cause No. 2210, which 
excess the said Gay B. Spranger estimated at Twenty-Two hundred 
Dollars ($2,200.00) per annum, and further, the divers sums which 
the said Blake and Kelly, Trustees, — which said sums amounted in 
all to Twenty-Three thousand Five hundred and Fifty-Nine and 
20/100 Dollars ($23,559.20), and that the said Joshua Pierce 
Klingle should be credited with the sum of Four thousand and 
Twenty-Two and 97/100 Dollars ($4,022.97) which amount was 
paid by the said Joshua Pierce Klingle to the said Moses Kelly, 
Trustee, on the 20th day of July, A. 1)., 1890, being the proceeds 
of the sale of part of Linnoean Ilill to the United States Govern¬ 
ment for a National Zoological Park, and also with the further sum 
of Sixty-Nine thousand Nine hundred and Twenty and 81/100 
Dollars ($69,920.81) which was paid by the said Joshua Pierce. 
Klingle to the said Osceola C. Green, Trustee, on the 20th day of 
May, A. D., 1891, being proceeds of sale of part of the said real 
estate known as Linnoean Ilill to the United States Government for 
a National Zoological Park. That your complainant does not be¬ 
lieve from such evidence as she has in her possession that the propo¬ 
sition as stated by the said Gay B. Spranger is a correct basis for 
an accounting between the said parties, and she further avers that 
the said promissory note for the sum of Eighty-Nine thousand Four 
hundred and Ninety-Four and 20/100 Dollars ($89,494.20) was 
greatly in excess of the amount due and owing by the said Joshua 
Pierce Klingle to the said trust estate at the time the said note 
w T as executed and delivered; that the said note of Eighty-Nine 
thousand Four hundred and Ninety-Four and 20/100 Dollars ($89,- 
494.20) was composed of the sum of Twenty-Three thousand Five 
hundred and Fifty-Nine and 20/100 Dollars ($23,559.20) which 
was the total sum which the said Joshua Pierce Klingle had bor¬ 
rowed from said Blake and Kelly, Trustees, at divers times, and the 
balance of said sum, namely, Sixty-Five thousand Nine hundred 
and Thirty-Five Dollars ($65,935.00) was the amount of interest 
due on the said several notes of Joshua Pierce Klingle which com¬ 
posed the said sum of Sixty-One thousand Dollars ($61,000.00) 
hereinbefore mentioned, up to the time of the execution and delivery 
of the said note for Eighty-Nine thousand Four hundred and Ninety- 
Four and 20/100 Dollars ($89,494.20), as is evident by the recitals 
in said deed of trust securing said note, and bv the further fact that 
the interest on said notes composing the said Sixty-One thousand 
Dollars ($61,000.00) is credited and endorsed on each of said notes 
as having been paid by the new note as of date of March 1st, 1889; 
that the said sum of Sixtv-Five thousand Nine hundred and Thirty- 
Five Dollars ($65,935.00) was included in the said sum of Eighty- 
Nine thousand Four hundred and Ninety-Four and 20/100 Dollars 
($89,494.20) by mistake and misapprehension of facts on the part 
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of the said Klingle, as the same should never have been included in 
said trust, it being and constituting a part of the income of said trust 
estate, which income according to the terms and provisions of said 
trust was the property absolutely of the said Joshua Pierce Klingle. 
That your complainant believes and avers that the said sum of 
Four thousand Dollars ($1,000.00) ordered by this Court to be 
paid annually to the said Joshua Pierce Klingle was not in excess 
of the income and revenue of said estate, but from the years 1876 
to 1890, she avers that the income of said estate was largely in 
excess of Four thousand Dollars ($4,000.00) per annum, and 
70 that the said Joshua Pierce Klingle was not only entitled to 
the sum of Four thousand Dollars ($4,000.00) per annum, 
which is the amount he received, but also should have received a 
much larger sum. 

8. That on the 19th day of June, A. D. 1895, the said Gav B. 
Spranger departed this life, leaving a last Will and Testament which 
was duly received for probate and record in the Orphans’ Court of 
the District of Columbia; that said probate proceedings are No. 6796 
and are hereby referred to and made a part hereof. That the said 
defendant Arthur A. Birncy was by the said last Will and Testament 
of the said Gay B. Spranger duly appointed Executor thereof, and the 
said Arthur A. Birnev duly qualified as Executor of said last Will 
and Testament, and letters testamentary were issued to him by the 
said Orphans’ Court and he has entered upon his duties as such 
Executor; that he has as such Executor demanded settlement of the 
accounts of the estate of the said Joshua Pierce Klingle with the 
said Gay B. Spranger, and he states his willingness to settle with the 
said estate of the said Joshua Pierce Klingle on the basis as proposed 
by the said Gay B. Spranger which has been hereinbefore set out, 
he having been during the life time of said Gay B. Spranger duly 
authorized and empowered to settle upon that basis and that he is 
now willing and anxious that settlement should be made upon that 
basis, but your complainant knowing that the said mode of settle¬ 
ment is unfair to her and that the amount which would be found 
to be due and owing from the estate of the said Joshua Pierce Klingle 
to the said Arthur A. Birney as Executor of the last Will and Testa¬ 
ment of Gay B. Spranger would be largely in excess of the true 
amount due and owing, and having in her possession satisfactory 
and clear proof of the fact that from the year 1877 to 1883 the income 
and revenue from the said trust estate was largely in excess of Four 
thousand Dollars ($4,000.00). and believing that the income was 
largely in excess of said sum during the period from 1876 to 1890, 
but desiring a speedy settlement of said accounts, she therefore prays: 

1. That the writ of subpoena of this Honorable Court be issued to 
the said Arthur A. Birney, defendant herein, commanding him to 
appear and answer the exigenc-es of this bill. 

2. That the said Arthur A. Birney, Executor of said last Will and 
Testament of the said Gay B. Spranger, be authorized and directed 
by this Honorable Court to receive in full settlement of the said notes 
hereinbefore mentioned, and of all indebtedness existing between the 
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estate of the said Joshua Pierce K1 ingle and the estate of Gay B. 
Spranger, such sum as may be found to be due after an accounting, 
which should be stated on the following terms: That the said estate 
of Joshua Pierce Klingle should be charged with the sum of Sixty- 
one thousand Dollars ($61,000.00), being the amount hereinbefore 
referred to as being secured by a deed of trust on the real estate 
known as Lintiocan Hill, and also on certain chattels and further 
the sum of Twenty-three thousand Five hundred and Fifty-nine and 
20/100 Dollars ($23,559.20), being the total of divers amounts bor¬ 
rowed by the said Joshua Pierce Klingle from the said Blake and 
Kelly, Trustees, and further that it should be charged with the sum 
of Seventy-six thousand Five hundred Dollars ($76,500.00), being 
the Amount received by said Joshua Pierce Klingle under order of 
Court passed in Equity cause No. 2219 on the 27th day of June, 
A. D., 1871, and that the said estate of Joshua Pierce Klingle should 
be credited with the sum of Eighteen hundred Dollars 
71 ($1,800.00) per year from the 17th day of December, A. I)., 

1870, being the date of the filing of Equity suit No. 2219, to 
the 1st dav of April, A. D., 1890, except from the 1st day of Septem¬ 
ber, A. D., 1877, to the 1st day of February, A. D., 1883, dur¬ 
ing which time it should be credited with the sum of Four thou¬ 
sand Dollars ($4,000.00) per annum, and that it should be further 
credited with the sum of Four thousand and Twenty-two and 97/100 
Dollars ($4,022.97) paid on the 20th day of June, A. D., 1890, 
and the sum of Sixty-nine thousand Nine hundred and Twenty and 
81/100 Dollars ($69,920.81) which was paid on the 20th day of 
May, A. D., 1891, and that upon the balance found to be due 
upon such an accounting, interest should be charged from the 1st 
day of July, A. D., 1892, to the date of settlement. 

3. That upon the payment by your complainant of the amount 
found to be due by her upon such an accounting that the defendant 
be directed to cancel all notes of Joshua Pierce Klingle held by him 
as Executor of the estate of Gay B. Spranger and to deliver the same 
to your complainant, and that said defendant do order the Trustee or 
Trustees under said deed of trust securing said notes to release the 
property mentioned in said deed of trust to your complainant. 

4. And for such other and further relief as this Honorable Court 
may deem the complainant entitled to in the premises. 

GEORGIAN A M. KLINGLE. 


District of Columbia, ss: 

I, Georgians M. Klingle, being first duly sworn, do on oath depose 
and say that I have read the aforegoing "bill by me subscribed and 
know the contents thereof; that the facts therein stated upon my 
personal knowledge are true, and those stated upon information and 
belief, I believe to be true. 

GEORGIANA M. KLINGLE. 
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Subscribed and sworn to before me this 1st day of February, A. D., 
1896. 

[Notarial Seal.] CORCORAN THOM, 

Notary Public, D. C. 

HENRY WISE GARNETT, 

Solr. for Complt. 

72 In the Supreme Court of the District of Columbia, Holding a 

Special Term in Equity. 

In Equity. 

No. 17159. 

- Georgiana M. Klingle, Complainant, 

vs. 

Arthur A. Birney, Executor of the Last Will and Testament of 
Gay B. Spranger, Deceased, Defendant. 

The answer of Arthur A. Birney, Executor, etc., to the bill of 
complain herein exhibited against him respectfully shows: 

I & II. 


He admits the averments of the first and second paragraphs of said 


bill. 


III. 


He also admits that the last will and testament of Joshua Pierce 
named in the third paragraph of said bill contained the provisions 
recited in said third paragraph, and he believes the said will con¬ 
tained no other provision in any way affecting such recited portion. 
This defendant further admits that the said will of Joshua Pierce 
was admitted to probate and record and that the said John B. Blake 
and Moses Kelly accepted the trust set out in said will and possessed 
themselves of the estate of the said Joshua Pierce. He further ad¬ 
mits that in Equity Cause No. 22,019 in which Joshua Pierce 
Klingle and John B. Blake and Moses Kelly executors and trustees, 
were defendants, said trustees were by order of the Court passed 
June 27, 1871, required to pay to said Joshua Pierce Klingle the 
sum of four thousand dollars per annum out of the rents and income 
of said trust estate, said amount being payable in quarterly install¬ 
ments of one thousand dollars. But this defendant says that so far 
as the same may be supposed to affect in any way his rights or the 
rights of his testatrix, Gay B. Spranger, who was a daughter of the 
said Joshua Pierce Klingle, said proceedings in equity, and the said 
order above mentioned, and in said bill recited, are wholly void and 
inoperative, the said Gay B. Spranger not having been made a party 
to said Cause, and not having been served with process therein. 
This defendant further shows that soon after the passage of said 
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order said cause was discontinued and dismissed, but notwithstand¬ 
ing the same said trustees continued to pay to the said Joshua Pierce 
Klinglc during their continuance in said trusteeship said sum of 
four thousand dollars per annum without regard to the income of said 
estate, which this defendant verily believes to have been in many 
years much less than said sum of four thousand dollars, and he 
admits that between the time of passing said decree and April 18, 
1890, when the said Moses Kelly as survivor of said trustees was 
superseded by the appointment of Osceola C. Green, said trua- 
73 tees Black and Kelly had paid to said Joshua Pierce Klinglc 
$76,500, in alleged pursuance of said order. The defend¬ 
ant further shows that in said Equity cause No. 11,607, recited in 
said paragraph, in which this defendant’s testatrix, who was then 
named Beatrice Darling, was complainant, and said Moses Kelly 
and Joshua Pierce Klingle were defendants, said order of June 27, 
1871, was held to be void, and the newly appointed trustee was 
directed to pay to the said Joshua Pierce Klingle the sum of one 
thousand dollars per annum only, and said Moses Kelly, surviving 
trustee, and said Joshua Pierce Klingle were required to account for 
their management of said estate during all the veal’s before that time. 

IV. 

For answer to the fourth paragraph of said bill, the defendant says 
that he believes the recitals therein to be true. But he has no infor¬ 
mation, and therefore cannot say how much money, if any, was 
paid by said Joshua Pierce Klingle to said trustees Blake and Kelly, 
or either of them, as surplus income of said estate over said sum of 
four thousand dollars, and does not know how long said arrangement 
in said paragraph recited was continued. But defendant says that 
he verily believes, and so believing avers, that in many of the years 
between said September 19, 1877 and April 18, 1890, when said 
Osceola C. Green superseded said Moses Kelly as trustee, the total 
net income of said estate was much less than said sum of four thou¬ 
sand dollars. 

V. 


This defendant admits the averments of the fifth paragraph of 
said bill, and that the indebtedness of the said Joshua Pierce Klingle 
to said John B. Blake and Moses Kelly, trustees, for moneys advanced 
to him by said trustees, and by the survivor of them, was in all 
$84,559.20 as in said paragraph stated. But he further claims that 
said Joshua Pierce Klingle was further indebted in a very large sum 
of money for payments unlawfully made to him or moneys retained 
by him for his support etc. under his claim of four thousand dollars 
per annum but in excess of the net income of said estate, to which 
alone he was entitled. 

VI. 

The defendant admits the making of the promissory note for 
$89,494.20 by said J. P. Klingle, on March 1, 1889, and the execu- 
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tion and delivery for the security of the same of the deed of trust 
in said paragraph recited, and that the said J. P. Klingle died and 
devised his property as therein recited, and that said trust estate 
became thereupon vested in and was the property of the'said Gay 
Beatrice Spranger, who was the only child of the said Joshua Pierce 
Klingle. The defendant further admits the correspondence looking 
to an adjustment and settlement between the estate of the said Joshua 
Pierce Klingle and the said Gay B. Spranger and that it was to the 
effect in said paragraph recited, and he says that the claims of the 
said Gay B. Spranger were based upon the best information which 
she and this defendant, then acting as her attorney, could obtain, 
the said Joshua Pierce Klingle and Moses Kelly being then both 
dead, and having during their lifetime declined and refused to give 
said Gay B. Spranger, or this defendant for her, any information 
touching the indebtedness of said Klingle to said trust estate. 
74 This defendant admits that the said Gay B. Spranger, through 
him, made the proposition of settlement in said paragraph re¬ 
cited, and the same is believed to be as nearly just as the informa¬ 
tion in their possession could make it. But this defendant says that 
since the death of the said Gay B. Spranger and his appointment as 
executor, he has come into possession of certain original statements 
of account between said Klingle and said Moses Kelly as trustee, 
purporting to be complete statements of all receipts and partial state¬ 
ments of all expenditures on a account of said trust estates, which led 
him to believe that during the said period, that is to say, from Sep¬ 
tember 1, 1877, to February 1, 1888, the income from said estate was 
sufficient to entitle the said Joshua Pierce Klingle to the sum of four 
thousand dollars per annum, or thereabouts. But he denies, on in¬ 
formation and belief, the averment of said paragraph that from the 
years 1876 to 1800, the income from said estate was in excess of four 
thousand dollars per annum and that during that time said Klingle 
should have received that sum or a larger sum, and says that the 
contrarv is true. 

VIII. 

This defendant admits the averments of the eighth paragraph of 
said bill, except in so far as the same may be found to be inconsistent 
with what has been hereinbefore recited. And this defendant says 
that he is willing to come to an accounting with the complainant on 
the terms recited in the second prayer of her said bill, the date for 
the beginning of the credit of eighteen hundred dollars per annum 
to said Joshua Pierce Klingle being fixed at December 17, 1870 and 
verily believes that a decree upon that basis will be fair and equitable, 
and that there should be decreed to be due this defendant, as executor 
as aforesaid, the sum of forty thousand four hundred and seventy- 
three dollars and seventy-five cents, with interest from the first day 
of July, 1802. at the rate of six per cent per annum. Defendant 
further says that he holds in his possession the promissory note 
and deed of trust given to secure said indebtedness, and is ready to 
deliver the same upon the payment of the sum so equitably due, as 
aforesaid. 
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And now having fully answered, this defendant prays to be hence 
dismissed, and that he be allowed his reasonable costs in this behalf 
incurred. 

ARTHUR A. BIRNEY. 

TIIEO. W. BIRNEY, 

Sol. for Defendant. 

I, Arthur A. Birnev, on oath say that I have read the foregoing 
answer by me subscribed and know the contents thereof; that the 
averments therein made of my own knowledge are true; and that 
the averments made on information and belief, I believe to be true. 

ARTHUR A. BIRNEY. 


Subscribed and sworn to before me this loth day of April, A. D. 
1896. 


J. R. YOUNG, 

Clerk 

By N. C. DOWNS, 

Clerk. 


75 In the Supreme Court of the District of Columbia, Holding a 

Special Term in Equity. 

No. 17159, Doc. 40. 

Georgiaxa M. Klingle, Complainant, 

vs. 

Arthur A. Birxey, Executor of the hist will and Testament of Gay 
Beatrice Spranger, Deceased, Defendant. 

This cause coming on to be heard upon bill and answer and having 
been duly considered, it is now this loth day of April, A. D. 1896, 
ordered, adjudged and decreed that the amounts due and payable to 
the defendant Arthur A. Birnev, executor of the last will and testa¬ 
ment of Gay Beatrice Spranger, deceased, on account of the several 
promissory notes made bv Joshua Pierce Klingle, now deceased, to 
the order of John B. Blake and Moses Kelly, trustees, and to Moses 
Kelly, surviving trustee, recited in the bill of complaint, and which 
said several promissory notes are of the following dates and amounts, 
that is to say: One note dated November 1, 1809, for forty-one thou¬ 
sand dollars, payable to the order of John B. Blake and Moses 
Kelly, executors of J. Pierce, three years after date, with interest; 
One note for five thousand dollars, dated November 80, 1870, and 
payable two years after date to the order of John B. Blake and 
Moses Kelly, trustees, with interest; One note dated February 1, 
1873, for ten thousand dollars, and payable five years after date to the 
order of John B. Blake and Moses Kelly, executors and trustees; 
One note date- March 1,1889, for eighty-nine thousand four hundred 
and ninety-four dollars and twenty cents, payable in one year after 
date to the order of Moses Kelly, surviving trustee; One note dated 
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May 8, 1878, for five thousand dolars, payable two years after date, 
to the order of John B. Blake and Mose 9 Kelly, trustees, all of 
which said note3 are recited in and intended to be secured by a 
certain deed of trust made by the said Joshua Pierce Klingle to 
William A. Gordon, trustee, of all that tract of land known as Lin- 
nean Hill, in the District of Columbia, which said deed of trust is 
recorded in Liber 1389, folio 99, of the land records of said District, 
is forty thousand four hundred and seventy-three dollars and seventy- 
five cents, with interest thereon at the rate of six per cent, per annum 
from the first day of July, 1892, and no more, and that the said 
Arthur A. Birney, executor as aforesaid, is entitled to claim and de¬ 
mand on account of said several notes and of the said deed of trust 
only said sum of forty thousand four hundred and seventy-three 
dollars and seventy-five cents, and not the amount of the face of said 
notes, and that the said deed of trust is security for the amount of 
said sum only. 

And it is further decreed that upon the payment to the said defend¬ 
ant, executor as aforesaid, of the said sum of forty thousand four 
hundred and seventy-three dollars and seventy-five cents, with 
70 interest as aforesaid, he shall deliver and surrender to the 
said complainant, devisee of the said Joshua Pierce Klingle, 
deceased, said promissory notes, now in his possession and secured 
by said deed of trust, for cancellation, and that upon such payment 
being made he direct the trustee named in said deed of trust to 
reconvey said land free and discharged from said trust to the com¬ 
plainant, at her cost. 

It is further decreed that each party hereto pay his own costs. 

By the Court. 

W. S. COX, J. 

77 Thereupon, plaintiffs offered in evidence the record in 

Guardianship Cause No. 2381, to prove the appointment and 
qualification, on August 1, 1898, of one John D. Cosley, of Detroit, 
Michigan, of these plaintiffs. 

Thereupon, over objection and under exception of the defendants, 
plaintiffs read in evidence parts of the record and testimony in 
Equity Cause No. 21,GG2, #124G Court of Appeals, District of 
Columbia, October Term 1902, a suit brought by Flora Adams 
Darling against Washington Loan & Trust Co., Trustee, under the 
will of Gay Beatrice Spranger, to establish a claim against said estate 
for services rendered Gay Beatrice Spranger in gathering proof, etc., 
as to the spoliation of the Joshua Pierce Estate and assisting in the 
Equity suit of Gay Beatrice Darling vs. Moses Kelly, Trustee, et al., 
Equity No. 11.G07. Paragraphs 7, 8, 9, 10, 11 and 14 of the bill in 
Equity No. 21,662 were read to the effect that on September 15, 
1885, Gay Beatrice Klingle married Edward Irving Darling, com¬ 
plainant’s son; that complainant was then informed that from the 
acceptance by Blake and Kelly of the trusteeship of the Pierce estate 
they, and after the death of Blake, Kelly, as surviving Trustee, 
and Josiah Pierce Klingle had been and then were wasting and 

8—3930a 
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depleting the trust estate in numerous ways, all directed to securing 
to themselves immediate benefits and profits at the expense and to 
the injury of Gay Beatrice and others entitled upon the death of 
Joshua P. Klingle; that investigation indicated the correctness of 
that information; that complainant (Flora Adams Darling) assisted 
in gathering necessary proof, etc., on promise of Gay Beatrice to pay 
her therefor; and that as a result thereof the latter filed suit on 
February 1, 1889, against Kelly, surviving trustee, and complainant 
supervised and assisted in' the same, etc. Plaintiffs also read para¬ 
graphs 7 and 8 of the answer by said Trust Company in said cause, 
to the effect that it had no knowledge as to the averments of para¬ 
graph 7 of the bill and could neither admit nor deny the same; 
that on information and belief said Gay Beatrice Darling 

78 did, through her solicitor, make an investigation and ascer¬ 
tained that the said estate had been wrongfully impaired by 

the life tenant; and paragraph 11 of the answer to the effect that 
said Gay Beatrice Darling employed attorneys and through them 
prosecuted said suit against Kelly et al. to its conclusion. The 
answer of the Trust Company shows A. A. Birney and John B. 
Larner to have been its attorneys. Plaintiffs herein also read from 
the testimony given on December o, 1901, by said A. A. Birney in 
Equity Cause 21,662 (#1246 Court of Appeals, October Term 1902) 
to the effect that early in 1886 he made the acquaintance of Gay 
Beatrice Darling and her husband who retained his firm to investi¬ 
gate the estate of Joshua Pierce, under whose will Mrs. Darling was 
entitled as remainderman; that they were directed to take such 
action as would preserve the estate so she would come into what was 
really hers; that Joshua Pierce died in 1869 possessed of a consider¬ 
able estate and by will named Kelly and Blake trustees, Joshua P. 
Klingle, father of Mrs. Darling, beneficiary for life, the remainder 
to such child or children as he might have and leave surviving him; 
that Gay Beatrice (Mrs. Darling) was his only child; that witness 
personally discharged all active duties of examination of the cause, 
the facts necessary to be ascertained, personally drafted the plead¬ 
ings in the suit afterwards begun, and conducted at every stage the 
cause as it progressed; that his partner conferred with him from time 
to time and knew of the case, but he personally did all the active 
work which was done; that his firm was employed first in February, 
1886, and suit filed February 1, 1889, considerable delay being due 
to Mrs. Darling, being on good terms with her father, hesitated to 
bring suit against him, and every effort was exhausted to avoid liti¬ 
gation; that he acquired his first information from Mr. and Mrs. 
Darling, who had no definite knowledge and only suspected or 
feared the estate might have been spoliated, and all other informa¬ 
tion he acquired from his personal and laborious examination of 
probate records, recorder of deeds’ records, and tax records; that 
most of the labor was in examination of probate and land records; 
that a great many deeds had been made, all of which he 

79 examined to inform himself as to the condition of the estate; 
that he was not even then fully informed, and became so only 

after 0. C. Green had been appointed to succeed Kelly, Trustee, re- 
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signed; that he made the examinations personally, and had some of 
his original notes of the examination of records; that Flora Adams 
Darling did not communicate to him or his firm any helpful facts in 
the investigation. On cross-examination, Mr. Birney stated that he 
found no record of an attempt to remove Kelly as Trustee unless it 
was in Equity Cause No. 2219, a bill filed for substitution of trustees, 
for accounting and relief; that in that suit the court ordered the 
trustees to pay Klinglc, as life tenant, quarterly sums of $1,000, 
or $1,000 a year; that said suit was brought December 17, 1870, and 
it was under that decree, ‘‘as we learned as attorneys,” that the 
trustees sought to justify the spoliation of the estate, the income 
many times not having reached $4,000 per annum in excess of taxes, 
repairs, and other expenses, and witness said: “I might add that in 
the suit we brought the court, in granting the injunction which was 
granted, held that that decree in No. 2219 was void for want of power 
and afforded no protection to the trustees.” He further stated that 
they had nothing whatever to do with Linnaean Hill after ascertain¬ 
ing its status in title; that his investigation disclosed that after the 
death of Pierce, an arrangement was entered into — Joshua P. 
Klinglc, life tenant, entitled under Pierce s will to the annual profits 
of the estate, on one side and the trustees on the other side, by which 
Linnaean Hill, owned by Pierce, was exchanged for lots owned by 
Joshua P. Klinglc; that this was done through appraisers; that 
Klingles property was heavily encumbered, while Linnaean Hill 
was free; that the appraisers determined lvlingle’s enquiries. and an 
exchange was effected, Klingle giving his note secured by trust on 
Linnaean Hill for the balance due on the exchange; that the trustees 
took title from Klingle for«his encumbered properties, paid off the 
encumbrances, improved the properties, and some of them were part 
of the estate when Mrs. Darling took the estate; that Linnaean 
80 Hill never figured in the suit witness brought, which was 
filed with complete knowledge that Linnaean Hill a number 
of years ago had been, apparently, fairly passed to Mr. Klingle and 
was beyond any chance of recovery—about sixteen years before his 
firm’s employment; that Mrs. Darling understood from the report 
of his firm early in 188G this was the situation regarding Linnaean 
Hill, and no attempt whatever was made to recover it. Asked to 
describe the course of the litigation, witness said: “The docket 
entries already in evidence fairly show the course of the litigation. 
Briefly, the original bill, after much delay, secured by the surviving 
trustees not negotiating with us, was demurred to for want of mak¬ 
ing Mr. Klingle a party defendant, Mrs. Darling having desired 
not to sue her father unless forced to. An amended bill was filed 
making him and the present defendant, Nancy Darling, additional 
defendants. After the present defendant Charles Ticrnan Darling 
was born, and the bill was further amended so as to make him a 
party, answers were filed. Exceptions were filed to the answers as 
being insufficient and incomplete. Those exceptions were sustained. 
An order of injunction was later had in the case prohibiting the 
trustee, Kelly, from paying Mr. Klingle more than $1,200 a year, 
and later Kelly resigned and Osceola C. Green was appointed in his 
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place and served until the death of Klinglc early in July, 1892, when 
lie closed his accounts and delivered the estate to Gay Beatrice 
Darling.” lie further stated that his business relations with Mrs. 
Darling did not entirely cease; that Mr. Green acted as local agent 
for her estate, and there was nothing to be done in the courts; that 
he (Birney) advised her in one or two matters and drew her will; 
that the codicil thereto was drawn in Detroit; but the original was 
drawn by him. On cross-examination Mr. Birney testified that Mr. 
Klingle had no occupation, never had any, and always lived well, 
and Mr. Darling and his wife suspected or feared the trustees had 
given him more than he should have had; that it was sometime after 
employment of Birney & Birney, about two years, Mr. and Mrs. 
Darling gave more definite information as to the spoliation 

81 of the estate, in the form of a newspaper clipping showing 
the sale of a house and lot by Moses Kelly, trustee; that his 

firm then wrote Kelly a letter about his breach of faith, there having 
been an agreement that no further houses and property would be sold 
after 1886; that he should not say there were no further breaches of 
the trust by Kelly, as he thought he did continue to violate the trust 
and made several conveyances in violation of the agreement; that 
the will of Mrs. Spranger is dated March 25, 1S95, was properly 
written a few days before and executed before some of her friends 
resident here; and that he qualified as executor under her will. 

82 Thereupon, it was stipulated by and between counsel for 
the parties, in open court, that the plaintiffs received from 

the Washington Loan & Trust Company, Trustee, the residue of 
their mother’s estate on July 11, 1914. * 

Thereupon, plaintiffs read in evidence certain other letters and 
copies of letters, as follows: 


Pltfs.' Ex. 18. 


A. A. Birney, Esq., 

11th and F Sts. N. W., 
City. 

Dear Sir : 


July 24, 1915. 


Mr. Isador Shapiro, of Richmond, Virginia, who represents as at¬ 
torney Mr. Charles T. Darling and Mr. N. D. Robb, ehildred of Mrs. 
Gay Beatrice Spranger, deceased, has lately completed an investiga¬ 
tion of the affairs of the estates of Joshua Pierce and Mrs. Spranger. 

You appear to have settled the latter estate as executor of Mrs. 
Spranger’s will. Mr. Shapiro has called attention to the fact that the 
local court records show that among the assets of the Spranger estate 
coming into your hands as executor, was a promissory note made bv 
Joshua Pierce Klinkle, the father of Mrs. Spranger for $89,494.20, 
secured by deed of trust on a piece of real estate in the District of 
Columbia known as Linean Hill. On February 12, 1896, Mrs. 
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Klingle, the widow of Joshua Pierce Klingle, filed a bill in equity 
against you as executor of the Spranger will (Equity cause #17,159), 
claiming that the note before mentioned was for a sum greatly in 
excess of the amount actually due from her husband and asking for 
a decree tixing the amount due upon the note and under the trust at 
$40,473.75, with interest from July 1, 1892. 

In your answer to the bill you, in substance, state that since the 
date of the death of your testatrix you have come into possession of 
certain original statements of account which lead you to believe that 
the basis of settlement mentioned in the bill would be a fair and 
equitable one. A decree was accordingly passed fixing the amount 
due on the note at $40,473.75, with interest from July 1,1892. 

We are informed that during the lifetime of Mrs. Spranger an 
adjustment, at about $05,000, of the balance due on the note was 
agreed to by both Mrs. Spranger and Mrs. Klingle. So substantial 
a reduction as the decree calls for after the death of Mrs. Spranger, 
has prompted the heirs to inquire as to the nature and extent of the 
evidence to which you refer in your answer to Mrs. K1 ingle’s bill. 
This does not appear either in the equity cause or in the proceedings 
in the probate court. 

83 We would be very glad if you would let us have this in¬ 

formation that we may send it to Mr. Shapiro for transmis¬ 
sion to the heirs he represents. 

Yours very truly. 

HAYDEN JOHNSON. 
CHARLES A. KEIGWIN. 

PLFFS/ Ex. 17. 

Washington, D. C., August 2, 1915. 

Messrs. Hayden Johnson & C. A. Keigwin, 

Columbian Building, 

Washington, D. C. 

Gentlemen : 

I have before me your letter of the 29th ultimo. I have heretofore 
given Mr. Shapiro all the information at present accessable to me 
in connection with the very stale transaction to which your letter 
refers and also permitted him to examine at his leisure the docu¬ 
ments in my possession relating to the case. I also suggested to him 
that he call upon Mr. Corcoran Thom who, with Mr. Henry Wise 
Garnett, now deceased, represented Mrs. Klingle in the matter re¬ 
ferred to, who at the time, now some twenty years ago had knowledge 
of the facts; I can do no more. 

Yours very truly, 


A. A. BIRNEY. 
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Defendants’ Evidence. 


Thereupon the defendants offered in evidence the following let¬ 
ters: 

17 Joy Street. 

Dear Mr. Birney: 


Thanks for your letter of June first and the will which Mr. Conely 
received yesterday. In regard to the note I think your idea is the 
best that can be done under the circumstances and hope you will be 
able to carry it out. It does seem a shame I should lose anv more 
after all I have lost in the past. Write me if you need me in Wash¬ 
ington. I will not be able to leave here for a week or two, but after 
that then if you want me at any time I will be ready to leave here. 
Mrs. Darling wrote me another lifteen page letter yesterday re “State¬ 
ment of Facts” as she called it. I think she is insane but Mr. Conely 
docs not agree with me and thinks she is simply utterly depraved. I 
am quite well and so are the children. Please write me when you 
can and let me know how you are coming on with the case. 

Yours very sincerelv, 

(Signed) BEATRICE DARLING. 


June seventh, Eighteen hundred and ninety-four. 


Office of the United States Attorney 
for the 

District of Columbia. 

Washington, D. C., April 15, 1896. 

Washington Loan and Trust Company, 

City. 

Gentlemen : 

Permit me to bring to your attention the present situation of the 
personal estate of the late Gay Beatrice Spranger, under whose will 
you as trustee are practically the sole legatee. 

The jDersonal estate consists of some promissory notes made by the 
late Joshua Pierce Klingle, upon which the equity court of this Dis¬ 
trict has found by decree of this date that there is due $40,473.75 
with interest thereon at the rate of six per cent, per annum from the 
first day of July, 1892, making a total of about $50,000. This bal¬ 
ance is secured by deed of trust made by Mr. Klingle to William A. 
Gordon, trustee, of the tract of land known as Linnean Hill, which 
lies on the Klingle Road north of the Zoological Park and border¬ 
ing on Rock Creek. Part of this was sold to the United States for 
the Zoo, and part for Rock Creek Park, but there remains to secure 
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the balance so decreed to be due 31.0577 acres, which is es- 
85 timated by different persons as worth anywhere from $60,000 

to $100,000. In addition to this asset there is a claim against 
the estate of Osceola C. Green of about $750; a little furniture (value 
unknown) in Detroit; and $51.74, net proceeds of a little furniture 
found in this city. This is all. The debts presented me as executor 
for payment, and allowed, amount to about $6,000. Several other 
claims have been made, but they were promptly rejected by me, 
and 1 have every reason to believe will not be further prosecuted. 
The expenses of administration will fall under $3,000, making a 
total of less than $9,000 to be paid out by me as executor in order to 
wind up the estate. Thus far no money, except the insignificant 
sum of $51.74, has come into my hands, so that 1 have not been able • 
to discharge any of the debts. 1 am loath to cause the Linnean Hill 
property to be sold under the deed of trust, for several reasons; the 
first being that the widow of Joshua Pierce Klingle is owner of the 
equity and she has asked a little time to find a purchaser at private 
sale able to pay the money and give her something near the value 
of her equity. Again, as we are all aware, the market for suburban 
property is not such at present as would enable us to realize the full 
value of the property. Since all the assets will belong to you as trus¬ 
tee and the property in question is certainly worth, under any con¬ 
ditions whatever, and at any time, very much njore than the amount 
which it is necessary that I as executor should handle, and much 
more than enough to secure any advance of such sum, it has occurred 
to me that in order to facilitate a settlement you may be willing to 
advance me the sum necessary to pay the debts and expenses, say 
$9,000, I delivering to you the note and deed of trust to secure the 
same. It would be a good investment for the sum to be advance-, 
both principal and interest being amply secured, and you will, of 
course, be at liberty to make such requirements as to time of payment, 
etc. as may be agreeable to vou. Will you please consider the matter 
with your legal adviser and inform me if such an arrangement can 
be effected. I have no doubt that an order of court can be had to 
carry it into effect, if that be deemed necessary. I hand you here¬ 
with a copy of the decree passed this morning determining the 
amount due me as executor. 

Very respectfully, 

(Signed) 


A. A. BIRNEY. 
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Birncy & Woodward, 
A ttorne vs-at-La w, 
Washington, D. C. 


December 2nd, 1807. 

Washington Loan and Trust Company, 

Washington D. C. 

Gentlemen : 

As Executor of the estate of the late Mrs. Gay Beatrice Spranger, 
I have tiled my second and final account which has been passed and 
approved by the Court. After paying all the debts and costs, there 
remains in my hands the sum of $46,081.12, distributable to you 
ns residuary legatee under the trust declared in the will. This 
amount is represented in part by the promissory note of Elmer E. 

Simpson, dated November 2d, 1807, for $43,482.10, payable 
86 to Gcorgiana M. Klingle, or order, two years after date, with 
interest at the rate of six per centum per annum, the same 
being endorsed by Mr*- Klingle and secured by deed of trust to 
Albert A. Wilson and John B. Earner. Trustees, upon the property 
known as the Klingle Tract. With this I hand you said note and 
the recorder’s receipt for the deed of trust. For the balance of, 
$2,640.02, I have you herewith my cheek as executor. 

So far as I have known there remains no other property to> bo 
administered. 

Very respectfully, 

(Signed ) A. A. BIRNEY. 

Die. A. A. B. (Copy.) 

Accountants’ Company. 

Richmond, Virginia, .Tune' 23, 1014. 

Washington Loan k Trust Company, 

Trust Department, 

Washington, D. C. 


Gentlemen : 


Re. Estate of Gay B. Spranger, Washington Loan and Trust Com¬ 
pany, Trustee. 

We have l>een commissioned by Nancy Darling Robb to verify 

« *■- * * • 

vour statements of account and, so far as may be, confirm the values 
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of the various items of personal estate involved in the same and, 
also, to prepare an inventory of the real estate with a calculation of 
its past and present earning power. 

We have advised our client that no apprehension is to be antici¬ 
pated as to the competence and regularity of transactions on the part 
of a trustee of your character, nor does she incline toward any op¬ 
tion to the contrary, and we have advised, also, that our work can 
probably be accomplished to her and our entire satisfaction with¬ 
out an inspection of vouchers, which would involve additional ex¬ 
pense, providing we can obtain from you such details as are neces¬ 
sary. 

We note you are about to prepare a detailed statement of receipts 
and disbursements, and ask if you cannot make a carbon copy of 
that work, sending it to us when completed? 

We ask if you will provide us with a list of the items of real 
estate; at the present writing, we understand that the will conditions 
prevented any sale or improvement of real property, aside from re¬ 
pairs, and we would assume therefore, that such list as you send 
would be identical with the inventory taken over from the Executor, 
depending upon your advice if this is incorrect. 

For the present we have but one more request to make; legatees 
advise us that the real estate note of E. E. Simpson, $43,432.10, 
taken at that valuation by you from executor, was originally some 
$75,000.00, and that they have never been enlightened as to the 
discrepancy, that is to say, the apparent discrepancy; did you ever 
have occasion to go into this item of apparent difference, or were 
you ever advised by the Executor concerning it, or, to your knowl¬ 
edge, was there any statement made to Court at the time of 
87 transfer from Executor to Trustee, that would clear up or 
give any light upon the subject? 

One other thing; when sending copy of detailed statement, or* 
prior to that if possible, will you kindly send us a brief description 
of the character of liens securing the several notes receivable stating 
whether first or second, etc., and giving any such information as to 
the value of each security as may assist us in our report* particu¬ 
larly, please give full information in connection with those notes 
that are beyond maturity. 

We sincerely hope you will co-operate in this matter and, of 
course, we confidently count upon your entire willingness to do so. 

Thanking you for the assistance expected, and awaiting your re¬ 
ply, we are, 


Yours very truly, 


B/E. 


For Accountants’ Company, F. L. BURDICK, 

Mgr, 



9—3930a 
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Accountants' Company. 

Richmond, Virginia, September 22, 1914. 

Washington Loan & Trust Company, 

Trust Department, 

Washington, D. C. 


Gentlemen : 


Re Estate Gay B. Spranger, Washington Loan and Trust Com¬ 
pany, Trustee. 


In auditing the Income and Disbursements so far as is possible 
with the statements at our hand, it would appear that considerable 
cash balances were carried from year to year, on which, unless we 
have failed to properly read your statements, no interest was allowed; 
this, being the case, does it not constitute an oversight which should 
be supplied? 

We are making up a statement of this feature of the account, de¬ 
tailed so far as it is possible to give details with the data in hand* 
and would like very much for you to let as have an explanation of 
the absence of the interest in question, so that we may do you full 
justice. 

Our Virginia laws cover this point clearly, but we have not before 
had an occasion to look into the District laws, nor have we yet 
done so. 

By-the-wav, the will of Mrs. Spranger bequeaths all real, personal 
and mixed estate, except household furniture and personal effects, 
to your Company as Trustee, and we are wondering under what 
authority the Executor acted as intermediary in the matter of per¬ 
sonal property, (notably the Klingle Note), and thereby became the 
defendant in the suit brought bv Georgiana Klingle, in which the 
decree cut the Klingle Note in half or worse? It seems to us that 
the trustee should have been the defendant in this action. Have 
you ever thought this over? 

Awaiting reply, 

Yours verv trulv, » '', 

v •/ 7 • - • 


B/E. 


For Accountants’ Company, F. L. BURDICK, 

Mgr. 


88, 89 & 90 Thereupon the Court said: • 

The Court (Mr. Justice Bailey) : I do not think that the proof 
in this ca-e shows any fraud on the part of Mr. Birney, or any con¬ 
cealment by him of any of the facts. I think the right of action 
was in the Trustee, and whether bv virtue of the statute of limita- 

j _ 

tions or by the laches of the Trustee, I think this action is barred— 
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that is, the Washington Loan & Trust Company, the Trustee of these 
present plaintiffs. And the bill will be dismissed. 

The foregoing statement of evidence contains the substance of 
all the evidence in the case. 

Given under my hand this 1 day of December, A. D. 1922. 

JENNINGS BAILEY. 


Submitted April 17", 1922. 

MORGAN H. SEACH, 

Cler /c 

By F. E. CUNNINGHAM, ' 

Asst. Clk 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL 


Gourt of Appeals of the District of Columbia. 

JANUARY TERM, 1923. 

No. 3930. 

CHARLES T. DARLING AND NANCY D. ROBB, APPELLANTS, 

vs. 

HELEN T. BIRNEY, EXECUTRIX OF THE LAST WILL OF 
ARTHUR A. BIRNEY, DECEASED; NANNIE MORRISON 
AND EFFIE MORRISON BARRY. 

ArPEAL FROM THE SLTREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED FEBRUARY 8, 1923. 


Court of Appeals of the District of Columbia, January Term, 1923. 

No. 3930. • 

Charles T. Darling and Nancy D. Robb, Appellants, 

vs. 

Helen T. Birney, Executrix of the Last Will of Arthur A. Birney, 
Deceased; Nannie Morrison and Effie Morrison Barry. 

Stipulation of Counsel. 

It is hereby stipulated and agreed by and between counsel for the 
parties to this appeal that the stipulation of counsel called for in and 
by Item 8, of the stipulation of record on appeal (R. Page 18) was 
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inadvertently omitted by the clerk of the court below from the tran¬ 
script of record herein; that said stipulation in the court below was 
and is in the words and figures following: 

“It is hereby stipulated and agreed among counsel for the re¬ 
spective parties to this cause that the answers heretofore filed by the 
defendants Birney and Morrison to the original bill, shall stand and 
apply to the amended bill of complaint filed herein by the plaintiff-, 
and shall be considered and treated as though said answers had been 
filed to the amended bill, reserving to themselves the right to make 
all objections to the jurisdiction of the court, as to the parties and 
subject matter 

and that this stipulation shall be made and become a part of the 
transcript of record on appeal herein, for the purpose of bringing said 
stipulation (Item 8, Designation of Record) into the record herein. 

CHARLES A. KEIGWIN, 
HAYDEN JOHNSON, 

ISADOR SHAPIRO, 

H. S. BARGER, 

Attorneys for Appellant -. 

II. PRESCOTT GATLEY, 
Attorneys for Helen T. Birney , Executrix. 
JOSEPH T. SHERIER, 

Attorneys for Nannie Morrison and Efjic Morrison Barry. 

Washington, D. C., February Gth, A. D. 1923. 

[Endorsed:] No. 3930. Charles T. Darling and Nancy D. Robb, 
Appellants, vs. Helen T. Birney, Executrix of the Last Will of Arthur 
A. Birney, Deceased; Nannie Morrison and Effie Morrison Barry. 
Addition to record per Stipulation of Counsel. Court of Appeals, 
District of Columbia. Filed Feb. 8, 1923. Henry W. Hodges, 
clerk. 
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IN THE 


(Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA 

JANUARY TERM, 1923 
No. 3930 

CHARLES T. DARLING and 
NANCY D. ROBB, 

Appellants 


vs. 

HELEN T. BIRNEY, Executrix of the Last Will 
of Arthur A. Birney , Deceased; NANNIE 
MORRISON AND EFFIE MOR¬ 
RISON BARRY, 

Appellees 


APPELLANTS’ BRIEF 

This appeal is prosecuted to reverse the action 
of the Supreme Court of the District of Columbia, 
Bailey, J., in dismissing Appellants’ suit for ac¬ 
counting and other relief brought against Arthur 
A. Birney, executor under the will of Gay Beatrice 
Spranger, deceased, during his lifetime, and con¬ 
tinued against the Appellee, Helen T. Birney, his 
executrix, and others. 
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STATEMENT OF FACTS 

On or about April 11, 1869, Joshua Pierce died 
leaving his entire estate, by will, to John B. Blake 
and Moses Kelly, Trustees, to invest and reinvest 
the same and pay the net income therefrom to 
Joshua Pierce Klingle for life, the remainder to 
such of Klingle’s children as should survive him. 
(R. 29.) 

On December 17, 1870, Joshua P. Klingle 
brought suit against said Blake and Kelly, trus¬ 
tees, for accounting (Equity cause No. 2219), for 
the removal of Kelly, for the payment to Klingle 
of more money by them, and for a decree finding 
him entitled to an unrestricted life estate in the 
residue of the Pierce estate. In said suit Klingle 
alleged that he had received no money at all as 
devisee under the will of Joshua Pierce. On June 
27, 1871, the court, in said equity cause, ordered 
the trustees to pay Klingle $1,000 quarterly from 
July 1, 1871; and, by order of June 17, 1872, con¬ 
sented to by all parties , the order of June 27,1871, 
was continued in force “until the said defendants 
as executors have made a final settlement of said 
estate, or until further order of the court,” such 
payments not to be deducted from future income 
of the estate arising after} final settlement; and, 
subject to those provisions, the bill of complaint 
was dismissed. (R. 29-30.) 

On February 1 , 1889 , through attorneys Birney 
& Birney, Gay Beatrice Darling, who was about 
one year old when Joshua Pierce died, and who 
was the daughter of Joshua P. Klingle, brought 
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suit against Moses Kelly, surviving Trustee 
(Equity No. 11,607), charging, among other 
things, that Blake and Kelly, trustees, and Kelly 
as surviving trustee, had failed to account for the 
management of the Pierce estate; that Kelly was 
holding property of the estate in his own name; 
and that the estate was being dissipated. Kelly 
interposed a demurrer for want of proper parties, 
and, on order of the court, plaintiff amended her 
bill and made her own father, Joshua P. Klingle, 
and her infant daughter, Nancy D. Robb (one of 
the appellants here) parties to the proceeding, 
and charged mismanagement and spoliation of the 
estate by her father and Kelly, and prayed an ac¬ 
counting by both. Kelly answered the amended 
bill of complaint, on September 13, 1889 , by say¬ 
ing, among other things, that plaintiff was not 
entitled to be advised of the condition of the 
Pierce estate until she reached the age of 21 years; 
that he, Kelly, had been injured and had empow¬ 
ered the defendant Klingle, the life tenant, to, and 
he had, managed the estate for a period of about < 
six years; and that a settlement had been made 
between himself as trustee and Klingle as life ten¬ 
ant, whereby the latter’s indebtedness, with inter¬ 
est thereon, had been covered by notes secured on 
Linnaean Hill by deed of trust dated March 30, 
1889 , prior to the filing of the amended bill. 
Kelly’s answer further stated that the accounts 
of himself and his co-trustee had never been closed, 
but that in early April, 1889, he had prepared ac¬ 
counts and placed them in the hands of his attor¬ 
neys, which accounts would have been submitted 
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to the Orphans' Court but for the filing of plain¬ 
tiff's bill. Kelly also expressed in his answer a 
willingness to account, and a desire to retire as 
trustee. (R. pp. 30-31.) 

The answer of defendant, Joshua P. Klingle, to 
the bill of complaint, filed September H, 1889, 
stated, among other things, as did also the an¬ 
swer of Kelly, that Klingle had been paid $1,000 
quarterly from July 1, 1871, under said decree in 
Equity Cause No. 2219; that until the plaintiff 
reached the age of 21 years he had withheld from 
her information as to the Pierce estate; that Kelly 
had prepared a statement in 1888, which, as de¬ 
fendant Klingle believed, had been submitted to 
his attorneys in 1889; and that had it not been for 
the filing of plaintiff's bill in equity (which he was 
then answering) “this statement would have been 
submitted to the Orphan's Court for settlement 
and action." (R. 31.) 

Plaintiff's attorney in said equity Cause No. 
11,607 filed exceptions to Kelly’s answer, on the 
ground that it did not make discovery of the 
property and assets of the Pierce estate, and said 
exceptions were sustained. After a rule on Kelly 
to answer further, followed by an order holding 
him in contempt for failure so to answer, he re¬ 
signed as trustee and one Osceola C. Green was ap¬ 
pointed, qualified, and thereafter acted in Kelly's 
place. (R. 31, 32.) 

Answering a petition for injunction against 
the sale by Kelly of any further properties of the 
Pierce estate, Joshua P. Klingle reiterated that he 
had received $1,000 a quarter under the aforesaid 
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decree in Equity Cause No. 2219; also, that while 
the trustees could probably not pay taxes and ex¬ 
penses of maintaining the property and said 
$1,000 a quarter, yet the corpus of the estate was 
not endangered because the trustees had invested 
$61,000 of the residuary estate in loans to him, 
Klingle; and that, instead of having the interest 
credited on the notes, he had given Kelly, Trustee, 
a note on March 1 , 1889, secured on u Linneaean 
Hill,” for $89,1^91^.20. (R. pp. 31-32.) 

After Kelly was adjudged in contempt for fail¬ 
ure to answer further, as ordered, and tendered 
his resignation, the court enjoined Osceola C. 
Green, substituted trustee, from paying, and de¬ 
fendant Klingle from receiving, more than $100 
in any calendar month until all arrears of taxes 
were paid, and authorized Green to borrow $32,- 
000 to pay such taxes. (R. 32.) 

According to the record in Equity Cause No. 
11,607 Kelly never accounted as trustee. Green, 
substituted trustee in said cause, simply qualified 
and acted until the death of Klingle on July 4, 
1892, and, on July 13, 1892, he turned over the 
estate in his hands, including the note of $89,- 
494.20, to Gay Beatrice Darling, Klingle’s only 
child and the mother of these Appellants. (R. 32.) 
In that equity suit plaintiff was represented 
throughout, as will appear from the record herein 
(pp. 30-32) by the law firm of Birney & Birney, 
of which firm the original defendant in this case, 
Arthur A. Birney, was a member (R. p. 58, testi¬ 
mony of said Birney in Equity Cause No. 21,662, 
Court of Appeals Record No. 1246.) 
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Administration Cause No. 5090, Supreme Court 
of the District of Columbia, shows that Joshua P. 
Klingle named his widow, Georgianna M. Klingle, 
his sole beneficiary and executrix; and that she 
made no accounting of the administration of the 
Klingle estate. (R. 32.) 

The said deed of trust dated March 30 , 1889 , 
(R. 32-33) recites, first, the indebtedness of Klin¬ 
gle to Kelly, Trustee, as being $61,000 on four 
promissory notes, and the further sum of $89,- 
424.20, the latter amount represented by a note 
dated March 1 , 1889 , payable one year after date , 
an aggregate indebtedness of $150,420.20; and 
said trust named as trustee William A. Gordon, 
one of the attorneys who represented Klingle in 
said Equity Cause No. 11,607. The said trust re¬ 
cited, among other things, that upon default in 
the payment of said notes or of any installment of 
interest thereon , the trustee should sell the prop- 
ery securing the indebtedness (Linnaean Hill), 
which property Klingle represented in his answer 
to be worth “over the sum of $160,000.” (R. 32, 
33, 34.) 

Certain parts of Linnaean Hill were condemned 
by the Government, and payments were made on 
account of Klingle’s trust notes with the money 
received from said property, as will appear from 
the report of Green, substituted trustee, in Equity 
Cause No. 11,607 (R. 32), answer of A. A. Bir- 
ney (R. 5), and Birney’s inventory as executor 
(R. 38). 

On April 27, 1894, more than four years after 
the $89,494.20 note became due, A. A. & T. W. 
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Birney, as attorneys for Mrs. Gay Beatrice Dar¬ 
ling, notified Mrs. Georgianna M. Klingle, Execu¬ 
trix of the estate of Joshua P. Klingle, deceased, 
that they had, pursuant to directions, instructed 
the trustee to sell under said trust of March 30, 
1889 , as for a default in the payment of principal 
and interest secured thereby, the amount of which 
indebtedness was stated to be $76,55042. R. 35.) 
Then followed correspondence (R. pp. 36, 37) be¬ 
tween A. A. Birney, representing Mrs. Gay Bea¬ 
trice Darling and J. J. Darlington, representing 
Mrs. Georgianna M. Klingle, executrix of the es¬ 
tate of Joshua P. Klingle, deceased, concerning the 
balance due under said trust of March 30, 1889, 
in which, among other things, Mr. Birney said 
(R. 36) that, notwithstanding the claims of Mrs. 
Klingle that the balance due was $26,170.89, yet, 
because Klingle had so greatly encroached upon the 
body of the estate , the amount of the note unpaid 
($76,55042) after allowing credits ($73,91*3.78) 
was “but little, if any, out of the way.” It also 
appears from said correspondence that, as the re¬ 
sult of conferences between Messrs. Birney and 
Darlington, an offer of compromise settlement was 
made whereby Mrs. Darling would accept $49,- 
315.42 as the amount due July 1, 1890 (R. 37), 
and her willingness to accept that sum was com¬ 
municated to Mr. Darlington under date of Jan¬ 
uary 31, 1895 (R. 38) and was rejected by Mrs. 
Klingle. (Birney Answer R. 3, If 7.) 

Gay Beatrice Darling married Dr. F. X. Spran- 
ger on March 6, 1895, and died June 20, 1895, 
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leaving a will dated March 25, 1895, naming Ar¬ 
thur A. Birney and Osceola C. Green as her execu¬ 
tors. Said Green having predeceased Mrs. Spran- 
ger, Birney qualified and entered upon the per¬ 
formance of his duties on August 2, 1895. (R. 

38.) The inventory of Birney, Executor, stated 
that part of the estate of Gay Beatrice Spranger 
coming into his hands consisted of the said $89,- 
494.20 note, with a credit of $12,943.79, leaving 
an apparent balance of $76,550.42; and that “this 
executor has reason to believe that not so much is 
now due.” (R. 38-39.) 

The will of said Gay Beatrice Spranger, de¬ 
ceased, appointed Washington Loan & Trust Com¬ 
pany as trustee to manage her estate and to main¬ 
tain and educate her children (these appellants), 
and, at the age of twenty-five years, to pay over 
to them or the survivor the remainder. (R. 39, 
40.) 

Beginning with September 18, 1895, there was 
certain correspondence between Henry Wise Gar¬ 
nett and Arthur A. Birney showing that Mrs. 
Georgianna M. Klingle had refused to accept the 
offer of compromise settlement aforesaid, as 
planned through Messrs. Darlington and Birney; 
that Mr. Darlington retired as Mrs. Klingle 1 s at¬ 
torney in the matter; and that Mrs. Klingle se¬ 
cured the services of Mr. Garnett. This corre¬ 
spondence shows that no settlement was made re¬ 
specting said note for $89,494.20. (R. 41-44.) 

In his second account as Executor of the Estate 
of Gay Beatrice Spranger, deceased, Arthur A. 
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Birney charged himself with $40,473.75 and in¬ 
terest, amounting to $53,432.10, as having been 
received under decree of April 15, 1896, in equity 
cause No. 17,159, infra , and further showed in 
said account the sum of $40,081.17 as being dis¬ 
tributable to Washington Loan & Trust Com¬ 
pany, trustee, under the will of said Gay Beatrice 
Spranger, deceased. His said account was ap¬ 
proved by the Probate Court November 20, 1897. 
(R. 56.) 

On or about January 20,1897, said Birney, Ex¬ 
ecutor, rendered to the Orphans’ Court a special 
report representing that in said equity cause 
17,159, the Supreme Court had adjudged that the 
true balance due upon the several notes of Joshua 
P. Klingle was $40,473.75, with interest; that Mrs. 
Klingle had an opportunity to sell the property se¬ 
curing said indebtedness, but could do so only by 
providing for deferred payment; and Birney sub¬ 
mitted the matter to the Orphans’ Court for ap¬ 
proval. (R. 44-45.) It will be observed (R. 44) 
that the special report of Birney, Executor, re¬ 
ferred to “five promissory notes” of Klingle aggre¬ 
gating upwards of $150,000, while his inventory 
showed only the $89,494.20 note. 

The complete record in said equity cause No. 
17,159, consisting alone of the bill, the answer, 
and the decree, will be found on pages 46 to 57 of 
the Record. The bill of complaint shows the claims 
of Georgianna M. Klingle that the indebtedness on 
the notes of Klingle was much less than appeared 
from the face of the notes. The answer of Birney, 
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Executor of the estate of Gay B. Spranger, de¬ 
ceased, is, in terms, a consent answer admitting 
that $40,473.75 is the amount due. It was upon 
this bill and answer that the decre of April 15, 
1896 , was passed and entered, adjudging the 
amount due on the “several promissory notes” of 
Joshua P. Klingle to be said sum of $40,473.75, 
and “no more.” 

Neither the Washington Loan & Trust Com¬ 
pany, the trustees under Gay Beatrice Spranger’s 
will, nor Charles T. Darling (born in June, 1889, 
and therefore an infant), nor Nancy D. Robb 
(born in December, 1887, and therefore also an in¬ 
fant) was made a party to said Equity Cause No. 
17,159. 

As appears from the record (R. 56-60) appel¬ 
lants read in evidence in the court below the tes¬ 
timony of Arthur A. Birney, original defendant 
in this cause, as given by him on December 5,1901, 
in Equity Cause No. 21,662, Supreme Court, D. C., 
Court of Appeals Record No. 1246, to the effect 
that he first made the acquaintance of Mrs. Gay 
Beatrice Darling in the early part of 1886 when 
she engaged his firm to investigate the estate of 
Joshua Pierce, and directed the taking of such 
action as would protect the estate so that she 
would come into what was really hers (R. 58). 
In this testimony Mr. Birney described in detail 
his personal investigation of the Pierce estate, his 
work in preparing and prosecuting at every stage 
the equity cause No. 11,607 of Gay Beatrice Dar¬ 
ling against her father and Kelly, Trustee, and, 
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among other things, said that the Pierce estate 
had been wasted and dissipated by the defendants. 
He further referred to said Equity Cause No. 
2219 wherein the Court had ordered Klingle to be 
paid $1,000 quarterly, and said that, in the said 
Equity Cause 11,607 brought by his firm and con¬ 
ducted by himself, the decree in said Equity Cause 
No. 2219 was held “void for want of power and 
afforded no protection to the trustees .” In his said 
testimony, Mr. Bimey went very fully into, and 
explained, his many activities in representing Mrs. 
Darling, and showed his thorough knowledge of 
the Pierce estate from the inception of the trus¬ 
teeship of Blake and Kelly. 

The foregoing is a brief statement of the facts; 
but, from necessity, many of the details are 
omitted herein, and we earnestly solicit the close 
attention of the court to the printed record herein, 
consisting almost exclusively of documentary evi¬ 
dence going to establish the appellants case. It 
discloses that, notwithstanding Mr. Birney was 
thoroughly cognizant of the spoliation of the Pierce 
estate by the life tenant throughout a long period 
of years, and notwithstanding his representation 
of Mrs. Darling as her attorney which ended in 
the $89,494.20 note being given in settlement for 
the spoliation, yet shortly after Mrs. Darling’s 
death, he compromised the debt for a sum much 
less than was certainly due. It is worthy of note 
that Mrs. Darling’s suit against Kelly and her 
father (Equity 11,607) was filed February 1 , 
1889 , and between the filing of the suit and the 
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coming in of the answers of Kelly and Klingle, this 
settlement note of $89,494.20 was made and se¬ 
cured on Klingle’s property, Linnaean Hill. The 
note was dated March 1 , 1889 , and the trust was 
dated March 30, 1889. (R. 32-35.) 

The record here will further disclose that, as 
stipulated in open court, these appellants received 
the residue of their mother's estate on July 11, 
1914; that certain correspondence was had with 
Mr. Birney before filing the bill against him, but 
he was unable to offer any satisfactory explana¬ 
tion of the matters involved (R. 60-61). 

The answer of Mr. Birney in the case at bar 
(R. 5) says: “Shortly before the death of said Gay 
Beatrice Spranger certain original papers in the 
handwriting of said Moses Kelly and said J. P. 
Klingle were submitted which satisfied both said 
Gay B. Spranger and this defendant that the 
amount due from the estate of J. P. Klingle * * * 
was about $40,000;" but neither the answer nor 
the proof affords any information as to the nature 
and extent of such papers. In conflict with said 
statement in the answer in this case, there is found 
in Mr. Birney’s answer in said equity cause 17,159 
(in which the compromise settlement was made), 
the following: “But this defendant says that since 
the death of the said Gay B . Spranger and his ap¬ 
pointment as executor , he has come into possession 
of certain original statements of account between 
said Klingle and said Moses Kelly as trustee, pur¬ 
porting to be complete statements of all receipts 
and PARTIAL statements of all expenditures on 
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account of said trust estate, which led him to be¬ 
lieve that * * * from September 1, 1877, to 

February 1, 1883, the income from said estate was 
sufficient to entitle said Joshua Pierce Klingle to 
the sum of four thousand dollars per annum, or 
thereabouts.” In connection with the latter state¬ 
ment, it will be recalled that between the filing of 
the two answers in question, Mr. Birney testified 
in the case of Darling vs. Washington Loan & 
Trust Co., Equity 21,662, Supreme Court, D. C., 
No. 1246, October, 1902, Term of this Court, that 
the earlier decree in Equity cause No. 2219 au¬ 
thorizing the payment to Klingle of $1,000 a quar¬ 
ter had been held void in Equity 11,607. (See 
pages 10-11 of this brief.) Birney’s answer in 
Equity Cause 17,159 further avers that the decree 
in Equity Cause 2219 was held void in Equity 
Cause 11,607 (R. 53, 54.). 

During the progress of the case, the witness, 
Charles A. Keigwin, for appellants, testified that 
he had, at the suggestion of Mr. Birney, made in 
a letter to witness (see letter of Birney, R. 61), 
made inquiry of one Corcoran Thom with respect 
to the settlement of the $89,494.20 note, and, 
when asked to state the result of his inquiry of 
Mr. Thom, the lower court, on objection of counsel 
for appellees, refused to permit the witness to say 
what information he received from said Thom. 
Appellants then and there offered to prove by the 
witness Keigwin that said Thom had told witness 
he was unable to furnish any information relative 
to the settlement of said note by Mr. Birney, but 
the court rejected said offer and refused to per- 
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mit the witness so to testify, to which action of 
the court counsel for appellants then and there 
noted an exception. (R. 29.) 

ARGUMENT AND AUTHORITIES 

At the conclusion of the whole case the court 
dismissed appellants' original and amended bills 
of complaint upon the grounds (1) that the testi¬ 
mony showed neither fraud on the part of Mr. Bir- 
ney, nor the concealment of any facts by him 
[neither of which was necessary to be shown]; 
and (2) that the right of action was in the trustee, 
Washington Loan & Trust Company, and was - 
barred, whether by statute of limitations or by the 
laches of the trustee. (R. 66.) 

The principal questions presented by this ap¬ 
peal are raised by Assignments of Error 2, 3, and 
4 (R. 19); but they are so broad and involve the 
consideration of such numerous principles of law 
that we deem it best to treat them under separate 
headings, as follows: 

POINT I 

% 

The court erred in holding that the testi¬ 
mony disclosed no fraud or concealment of 
facts by Mr. Birney. (Assignments of error 
1 and 2; opinion of the Court, R. 66.) 

As appears from the answer of Mr. Birney to 
the original bill (R. 3, 6-7), the motions of defend¬ 
ants to dismiss (R. 8), and the answer of Nannie 
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Morrison (R. 15-17), the defendants pitched their 
defense upon five principal grounds: (1) The 
decree entered in said Equity Cause 17,159 pur¬ 
porting to sanction and approve the compromise 
complained of; (2) If any cause of action ever 
accrued against Mr. Birney, by reason of his 
settlement of the $89,494.20 note, it accrued to 
the Washington Loan & Trust Company, Trus¬ 
tee, on December 2, 1897, when it became vested 
with the residue of the estate of Mrs. Spranger, 
and was, therefore, barred by the failure of the 
Trustee to bring an action within three years after 
said date; (3) that if any cause of action ever ac¬ 
crued in favor of appellants as against Mr. Bir¬ 
ney, it accrued to the guardian of appellants on 
August 30, 1898, the date of the guardian's ap¬ 
pointment and qualification, and was, therefore, 
barred by the failure of said guardian to bring 
an action within three years after said date; (4) 
that the appellants became of age on December 8, 
1908, and June 11, 1910, and any cause of action 
they ever had against Mr. Birney was barred by 
their failure to sue within three years after at¬ 
taining their majority; and (5) that any cause of 
action appellants ever had was barred by their 
laches. 

The record unmistakably shows that appellants 
were minors when Mr. Birney participated in the 
compromise settlement of the note in question; 
that Mr. Birney was entirely familiar with all 
transactions touching the Joshua Pierce estate 
down to the time he compromised said note; that he 
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was thoroughly cognizant of the facts and circum¬ 
stances surrounding and causing the making of 
the note and trust securing it, and was attorney 
for the mother of appellants when the note and 
trusts were made; and yet, despite this knowledge 
on the part of Mr. Birney, he took it upon himself 
to compromise the settlement of the said secured 
note through the entry of a consent decree in the 
equity court, without causing either the Washing¬ 
ton Loan & Trust Company or these appellants 
(who were then infants) to be made parties to said 
equity suit. 

There is absolutely nothing in the record to show 
that the Washington Loan & Trust Company, 
trustee, had any knowledge of the management of 
the Pierce estate, or of any questionable settlement 
by Mr. Birney of the $89,494.20 note in Equity 
Cause 11,607. Conceding, for argument, that there 
was no duty requiring said Trustee to go back of 
Bimey's account as executor filed in and approved 
by the Orphans' Court, it may be that the Trustee 
was warranted and justified in accepting the bal¬ 
ance of Mrs. Spranger's estate from the party she 
named as executor, and administering the residue 
thus coming to it as trustee without inquiry into 
the executor's management, actions, and conduct. 
These appellants were minors when the compro¬ 
mise was made in Equity cause 17,159; and, of 
course, so long as their disability lasted they could 
not be said to be within the bar of the statute or 
guilty of laches, either with or without knowledge 
of the facts. The record is entirely plain that ap- 
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pellants knew nothing whatever of the Pierce es¬ 
tate and its management until after the termina¬ 
tion of the trusteeship over their mother's estate. 
It further appears (R. 21, cross-examination of 
appellant Nancy D. Robb) that after the trustee 
turned over the residue of the estate to appellants, 
an examination was commenced by them of their 
mother’s estate and the first thing they did was to 
collect $3,000 from the trustee because of its fail¬ 
ure properly to keep the funds of the trust estate 
invested. That action was followed by a complete 
investigation of the entire estate, extending back 
to the death of Joshua Pierce; and the institution 
of this proceeding following within one year and a 
half after the termination of the trust. Therefore, 
no lapse of time, without such knowledge on the 
part of someone who could act, and whose duty it 
was to act, can operate to bar the rights of these 
appellants for the wrongful and unjustified lessen¬ 
ing of their estate through the compromise of a 
just and amply-secured debt due the estate. 

We insist that Mr. Birney, though styled execu¬ 
tor, was just as much a trustee , as was the Wash¬ 
ington Loan & Trust Company; and his action in 
making the compromise settlement of this secured 
note, in the face of his intimate knowledge of all 
the facts and circumstances under which the note 
and trust were made and given, without making 
appellants parties to the equity suit, amounts to a 
breach of trust and a fraud upon appellants, and 
that, too, without regard to whether Mr. Birney 
profited by the transaction or was actuated by 
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any fraudulent intent. The bill, answer, and de¬ 
cree in Equity 17,159 evidence a decided sinister 
smack, and appear collusive, to say the least. 

The several letters of Mr. Birney contained in 
this Record, and his answer to the original bill of 
complaint in this case, constituting, as they do, 
varying attempts to explain his conduct in Equity 
Cause 17,159 serve rather to confuse than to clar¬ 
ify ; and this becomes more apparent when consid¬ 
eration is given to the testimony given by him in 
the case of Flora Adams Darling vs. Washington 
Loan & Trust Co., supra, and his thorough and 
intimate knowledge of, and personal connection 
with, the numerous matters and proceedings 
touching the estate of Joshua Pierce throughout a 
great number of years. Furthermore, his at¬ 
tempted explanations do not support his conclu¬ 
sions. 

The defense interposed in this case, namely, the 
so-called decree in Equity Cause 17,159, and the 
statute of limitations and laches, necessarily im¬ 
port the further contention that appellants had 
constructive notice of the wrongful compromise 
effected in Equity Cause 17,159, and of the pur¬ 
pose, scope, and subject-matter of all prior court 
proceedings and records mentioned in this Record. 
We submit that such contention is untenable, for, 
as said by Mr. Justice Robb, speaking for the Court 
in Adriaans vs. Dill, 37 App. D. C., 59, 75— 

“* * * Notice ought never to be im¬ 
puted to the victim of deception unless his 
failure to obtain actual notice was the result 
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of his own negligence; in other words, he who 
practices bad faith ought not to be permitted 
to invoke the doctrine of constructive notice 
in aid of his wrongdoing, unless, as suggested 
above, negligence on the part of the injured 
party has supervened.” 

Appellants had no notice whatever, directly or 
indirectly, of the proceedings had in Equity Cause 
17,159; and, therefore, no negligence on their part 
is shown. The contention has often been made 
that a fraud would have been discovered if the 
complaining party had examined public records, 
such as records of conveyances; and the courts 
have as often held that such records may be, and 
frequently are, used as effectively to conceal facts 
as to disclose them, and that the constructive notice 
generally afforded by such records is not a valid 
defense available to one charged with a wrongful 
or fraudulent conduct. 

POINT II 

An executor who compromises a debt due 
the estate does so with the burden of proving 
the compromise to have been for the best in¬ 
terests of the estate; and, unless he carries 
this burden, he is liable as for a devastavit. 

The law is well settled that an executor or ad¬ 
ministrator who compromises a debt due the estate 
—more especially a secured debt—to the injury 
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of the distributees is liable for the injury sustained 
or the loss suffered; and such executor or adminis¬ 
trator, who, the authorities say, stands in the same 
position as a trustee, must bear the burden of 
showing that a compromise made by him was fair, 
just, and for the best interests of the estate which 
he represents. 

In Jeffries vs. Mutual Life Insurance Co., 110 
U. S., 305, 28 L. Ed., 156, J., as executor, made an 
agreement with a firm of attorneys to prosecute 
and collect, by suit or compromise, a claim on an 
insurance policy. Judgment was had on the claim, 
and the lawyers, regarding the ultimate outcome 
of the litigation as doubtful, compromised the 
claim for less than the judgment. J. having died, 
C. was appointed and qualified as executor and 
was substituted as plaintiff against the insurance 
company, and sought to have the compromise set¬ 
tlement set aside. The Supreme Court pointed 
out that, at the common law, an executor had the 
right to compromise doubtful claims, or any claim 
for that matter, for the best interests of the estate, 
and stated that statutes requiring executors to 
take the approval of the probate court to compro¬ 
mises do not abrogate the common law, but, if an 
executor acts under such common law power, he 
does so with the burden of showing that the com¬ 
promise was beneficial to the estate; citing 
Wyman 9 s Appeal, 13 N. H., 18; Choteau vs. Suy - 
dam, 21 N. Y., 179; Chadbourn vs. Chadbourn, 9 
Allen (Mass.), 173. 

The record here shows that the Klingle notes 
were amply secured by the property known as Lin- 
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naean Hill, said to have been worth more than 
$160,000; and, as will appear from the following 
authorities, this fact has an important bearing 
upon the question of whether the compromise was 
proper. Mr. Birney was under the duty of show¬ 
ing that the compromise was beneficial to the es¬ 
tate he represented; yet, by his answer, filed dur¬ 
ing his lifetime, he made no direct effort to sustain 
such burden, and his answer merely disclosed his 
own conclusion, without exposing any facts sup¬ 
porting it. The entire defense has been the stat¬ 
ute of limitations, laches, and an effort to show, 
by inference only, that Klingle made his notes for 
a greater sum than he actually owed the Pierce es¬ 
tate. As to the latter defense, the sole piece of testi¬ 
mony pointed to as tending to show that the notes 
were for more than Klingle's indebtedness is cer¬ 
tain memoranda claimed to be in Klingle's and 
Kelly's handwriting and unquestionably made at 
or about the time the $89,494.20 note and trust 
were made—at a time, too, when Klingle and his 
trustees had been sued for an accounting in Equity 
Cause No. 11,607. Was this compromise for the 
best interests of the estate? We submit that to ask 
the question is to answer it; and that the burden of 
establishing the affirmative has in no sense been 
sustained. The answer of Mr. Birney in this case, 
in so far as it attempts to rely upon the decree in 
Equity Cause 17,159, purporting to sanction the 
compromise, states merely that there were such 
memoranda in the handwriting of Klingle and 
Kelly (R. 5, 6), but that he was unable to say 
whether the original statements were presented to 
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the court when the so-called decree was signed and 
entered. (R. 3.) Certainly no such memoranda 
was submitted, else the decree w T ould not have re¬ 
cited that it was entered upon the bill and answer. 

Furthermore, Mr. Bimey’s answer in the case at 
bar, though claiming the benefit of the so-called 
decree in Equity Cause 17,159, makes no attempt 
to justify or excuse his failure to see that appel¬ 
lants or anyone other than himself were made par¬ 
ties to that cause. 

We have, therefore, a perfectly valid and amply- 
secured indebtedness which Mr. Birney compro¬ 
mised for much less than the amount due; and this 
clearly appears from the records of the courts un¬ 
der which the executor acted. In other words, a 
devastavit is clearly shown. 

In Wyman's Appeal , supra y the court said: 

“As the appellant acted in this case without 
any special authority from the judge of pro¬ 
bate, and objection is made by those interested 
in the estate, it falls upon her to prove that 
the compromise which she made was judicious 
and beneficial, or at least not prejudicial to the 
estate. This she has not done. The report of 
the auditor finds that she acted in good faith, 
and by the advice and assistance of disinter¬ 
ested, judicious, and discreet men; but this is 
not enough. They may not have information 
of the facts in the case. She might not have 
obtained all the information respecting the 
ability of the debtor which she ought to have 
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had and might have obtained by the exercise 
of reasonable diligence; and the estate may 
have suffered materially by her acts. How 
this is, does not appear; and the report must 
be recommitted for further inquiry.” 

23 Corpus Juris, p. 1206, “Executors and Ad¬ 
ministrators,” states— 

The better opinion is that debts due an es¬ 
tate are presumed to be collectible; and the 
burden rests upon the representative to show 
that a failure to collect was not due to any lack 
of good faith or diligence on his part. (Au¬ 
thorities.) 

In the case of Beurhaus vs. DeSaussure, 41 S. C., 
457, the bonded debt was secured by mortgage on 
property of the Catholic church. The testator 
collected interest on the indebtedness promptly 
during his lifetime, and, in his will, made shortly 
before his death, authorized and empowered his 
executors to compromise, compound, and settle 
debts due his estate in their discretion. The ex¬ 
ecutors neglected the collection of interest for a 
considerable period, and then compromised the 
debts of the church for about fifty cents on the dol¬ 
lar. On objection, the executors relied upon the 
powers to compromise debts as stated in the will, 
and advanced the contention that it must have been 
the testator's intention to remit a part of the 
church's debt. The court thought differently, in 



view of the regular collection of interest by the tes¬ 
tator, and in view of the fact that no such intention 
was shown in the will, and HELD that the release 
of such a secured debt was unauthorized and un¬ 
warranted. 

See also Dealy vs. Shepherd, 54 Tex. Civ. App., 
80,116 S. W., 638, and Sanford vs. Story, 15 Misc., 
536, 38 N. Y. S., 104. 

If an executor is guilty of negligence, improvi¬ 
dence, or fraud in accepting less than the full 
amount due, he is chargeable with the loss. 

Nance vs. Gray, 143 Ala., 234, 38 So., 916, 
5 Amn. Cas., 55. 

Treadway vs. St. L. R. Co., 127 Ark., 211, 
191 S. W., 930. 

Rountree vs. Stephens, 8 Ky. L., 433. 

Klein vs. French, 57 Miss., 662—Advice of 
counsel will not suffice. 

Matter of Brush, 163 App. Div., 942, 148 
N. Y. S., 254. 

People vs. Pleas, 2 Johns Cas., 376. 

Jones vs. Jones, 118 N. C., 440, 24 S. E., 
774. 

In the case of Glasgow vs. Lipse, 117 U. S., 327, 
29 L. Ed., 301, the court said: 

“It is undoubtedly true that an executor is 
chargeable with the utmost good faith in deal¬ 
ing with the estate entrusted to him. He can¬ 
not wantonly neglect the property or squander 
it by useless expenditures, or suffer it to go to 
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waste without incurring a personal liablity for 
the consequent depreciation. Nor can he call 
in good investments when the money is not 
needed, nor accept the payment of debts for 
less than their face value when the full amount 
can be recovered without unnecessary delay 
and expense , nor in depreciated currency when 
better currency can be had, unless it can be ad¬ 
vantageously used in meeting expenses, dis¬ 
charging debts, paying legacies, and the like. 
IN ALL SUCH CASES HE WOULD BE 
CHARGEABLE WITH A DEVASTAVIT. 
He may, however, take payment of a debt, 
when not secured , in the best money he can 
get when its safety requires its collection. 
Under these limitations, he must do what, un¬ 
der the circumstances and situation, prudent 
men, managing their own estates, would do, 
and, when doubting, seek the authority and 
direction of the proper court. * * *” 

In the case of McBurney vs. Carson f 99 U. S., 
567, 25 L. Ed., 378, the testator appointed two 
executors and directed them to sell all of his es¬ 
tate “on such terms as they should deem proper,” 
and hold the proceeds in trust, one-third for the 
widow, and to use the remaining two-thirds for 
the education of the two sons, and to pay them the 
remainder thereof when they reached full age. 
The executors sold the plantation, taking a mort¬ 
gage and bond for the payment, of the purchase 
price. Thereafter, the purchaser resold during 
the absence of one of the executors abroad, and 


the active executor accepted Confederate money 
with which he discharged the mortgage and bond. 
As the sons attained their majority, they trans¬ 
ferred their interests to their mother, who brought 
suit in equity to set aside the cancellation of the 
bond and mortgage on the plantation as fraudu¬ 
lent and void, naming as defendants the execu¬ 
tors, among others. It was urged that the two 
sons had only a right of action such as they could 
not transfer to the mother. The court said: 

“This is an inverted view of the subject. 
The bill charges fraud, conspiracy, and spolia¬ 
tion. If the charge is untrue, the bill should 
be dismissed. If otherwise, there is a recoil 
upon the wrongdoers, and those intended to be 
despoiled are unaffected. Their rights are 
just what they would have been if the scheme 
had been neither conceived nor executed. A 

different result would be a legal solecism. 

* * * * * * 

“The executors sold the property to Ball in 
the Spring of 1857 for $50,000. He paid $15,- 
000 down, and gave his bond for the balance 
secured by mortgage upon the premises as 
before stated. The property was valuable, 
and the amount due was well secured. The 
debt was payable only in lawful money of the 
United States, and the executors had no right 
to take anything in payment but such money 
or its equivalent. Such was the condition of 
things in the Spring of the year 1863. 


“The Civil War was then flagrant in South 
Carolina. McBurney says that, having a 
large quantity of cotton on hand and the city 
being blockaded, his firm ‘were willing to 
change some of their investments into real 
estate until peace should be restored/ This 
was shrewd and wise. The sole currency 
there was Confederate money. The Dean 
Hall property lay invitingly before them, but 
was encumbered by a heavy mortgage for 
the benefit of the widow and the orphans. The 
plan was conceived of acquiring the title and 
getting rid of the mortgage, both by means of 
Confederate currency. They thus executed it. 
They gave Ball $100,000 in Confederate notes 
for the property and took a conveyance from 
him. They placed a part of the Confederate 
money in his hands, as McBurney says, ‘to en¬ 
able him to pay off his bond to said executors , 
and to satisfy said mortgage .’ Robertson re¬ 
ceived payment in this paper and thereupon 
gave up the bonds, and as soon as he could get 
access to the record entered satisfaction of the 
mortgage. He invested the notes in Confeder¬ 
ate bonds which became utterly worthless at 
the close of the war. 

“McBurney & Company and the Carsons 
(beneficiaries under the will) thus changed 
places. The former still hold the broad acres 
while the latter have lost every dollar of their 
investment, so well secured at the outset upon 
the property. They became, as it were, the 
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insurers of the fate of battles and of the result 
of war. There was evidently a plot. McBur- 
ney & Company were its contrivers, Ball was 
their instrument, Robertson was their dupe, 
and the Carsons were the victims. 

“If this case stopped here, we would not hes¬ 
itate as to what our judgment should be. But 
in its strictly legal aspect it is equally free 
from doubt. 

“In Horn vs. Lockhardt, 17 Wall., 570, 84 
U. S., 657, an executor had sold property, in¬ 
vested the proceeds in Confederate bonds, and 
his conduct had been approved and ratified by 
a decree of the probate court It was held by 
this court that the investment was void, that 
the decree of the probate court was a nullity, 
and that the executor was liable to the dis¬ 
tributees in good money for the full amount 
involved. 

* * * * * * 

“The question has been raised whether Rob¬ 
ertson acted, touching the bonds and mortgage 
of Ball, as executor or trustee. The matter is 
immaterial in this case. An executor guilty of 
a devastavit, whereby assets are diverted 
from their proper application, and a trustee 
guilty of a breach of trust, and their accom¬ 
plices, if they have any, are held liable upon 
the same principle and to the same extent. 
Field vs. Schifflein, 7 Johns, 150; Hill vs. 
Simpson, 7 Ves., 152. 

“There can, however, be no doubt upon the 
point suggested. 'Where the will contains ex- 
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press directions what the executors are to do, 
an executor who proves the will must do all 
which he is required to do as executor, and he 
cannot say that though he is executor he is not 
clothed with any of those trusts. 3 Wms. 
Exrs., 1796. 

“Proving the will is an acceptance of the 
trust Mucklow vs. Fuller , Jacob 198. Where 
a trust is created by a will and no trustee ap¬ 
pointed, ‘the executor is bound to act as such 
trustee/ Holbrook vs. Harrington , 16 Grey, 
102. In such cases the sureties in the bond of 
the executor are liable for his default, whether 
in one sphere of duty or another. Newcomb 
vs. Williams , 9 Met. (Mass.), 525; Prior vs. 
Talbott , 10 Cush., 1; Dorr vs. Wainwright } 13 
Pick (Mass.), 328; Towne vs. Amidown , 20 
Pick (Mass.), 535.” 

We apprehend that the appellees will contend 
here that the appellants are not entitled to the re¬ 
lief prayed because the suit was originally brought 
against Mr. Birney as executor; and that he is 
protected (1) by his account rendered to and ap¬ 
proved by the Probate Court and (2) by the decree 
in equity cause 17,159. 

The authorities uniformly hold, and, in line with 
them, we shall contend, that where a suit is against 
an executor or administrator and no devastavit 
is shown, the judgment or decree should be against 
him as executor or administrator; but, where a 
devastavit is alleged and shown (as in the case at 


30 


bar) the judgment or decree should be de bonis 
propriis. The original bill here alleges that Mr. 
Birney committed a devastavit in that he compro¬ 
mised this amply-secured $89,494.20 note for 
much less than was due on it, in view of the fact 
that it was collectible in full. Mr. Birney’s answer 
specificially and in so many words denied that “he 
committed a devastavit.” (Birney’s answer, par. 
9, p. 4 of the Record.) The undisputed proof is 
that the security for the note was ample. We find 
nothing in the record to show that Mr. Birney ever 
expressly admitted that the $89,494.20 note was 
subject to any credits other than those shown 
thereon until after the death of his testator, Mrs. 
Spranger. After her death and for the first time 
Mr. Birney stated in his inventory that he did not 
believe so much as $76,550.42 was due on the note. 
(R. 38.) Mrs. Spranger died June 20, 1895, and 
Mr. Bimey’s inventory was filed shortly thereafter; 
but in a letter dated June 1, 1894, about one year 
before making that inventory, we have him say¬ 
ing to Mrs. Darling (Spranger) that her father 
had encroached so heavily upon the body of the 
estate that the amount shown by the note to be due 
($76,550.42) was but little, if any out of the way. 
On January 10, 1895, after negotiations with Mr. 
Darlington as attorney for Mrs. Klingle, Mr. Bir¬ 
ney by a most peculiar calculation determined that 
$49,315.42 was the amount due as of July 1, 1890, 
and tentatively agreed with Mr. Darlington that 
a settlement on that basis should be had; but such 
settlement plan was never accepted by Mrs. Klin- 
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gle. In a letter of September 17, 1914, to Mr. 
Shapiro, attorney for appellants, Mr. Birney 
sought to justify the settlement made in equity 
cause 11,607; but an examination of the last-men¬ 
tioned letter and a comparison of it with the letter 
of Mr. Birney dated January 10, 1895, and the 
letter of June 1, 1894, will disclose hopeless incon¬ 
sistencies in Mr. Birney’s methods of calculation; 
so that, when we recall, as we must, that Mr. Bir¬ 
ney possessed full knowledge that the $89,494.20 
note was made March 1, 1889, 30 days after Klin- 
gle and his trustee, Kelly, had been sued for an 
accounting; and that said note was confessedly 
made to cover Klingle’s encroachments upon the 
body of the estate, the inevitable conclusion is that 
Mr. Birney did not act for the best interests of the 
estate when, in Equity Cause No. 17,159, by con¬ 
sent answer he admitted that the true amount 
due from the Klingle estate was $40,473.75. As 
already stated, Mr. Birney’s attempts to justify 
and explain confuse rather than clarify, and fail 
to sustain his conclusions. 

In short, all of the evidence in this case shows 
that Mr. Birney accepted far less than the proper 
amount in settlement of a secured claim due the 
estate of Mrs. Spranger; and that, therefore, he 
was guilty of committing a devastavit. 

In the case of Smith v. Chapman , 93 U. S., 41, 
23 L. Ed., 795, the action was against Smith as 
executor on a judgment obtained against his tes¬ 
tator. On verdict for plaintiff without anything 
to show that the defendant executor had become 
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personally liable, it was held that the judgment 
should have been de bonis testatoris; and, in re¬ 
manding the cause for further proceedings the 
court said: 

“Beyond doubt, the suit in this case was 
against the defendant as the executor of the 
last will and testament of John Gordon, de¬ 
ceased ; and it is equally clear that the declara¬ 
tion does not contain any allegation that the 
defendant had been guilty of any waste of the 
assets in his hands, or of any mismanagement 
in the performance of the duties as executor 
of the last will and testament of the deceased. 

“When the suit is against the defendant as 
executor, and no devastavit is alleged, it is 
clear that a judgment de bonis propriis is un¬ 
warranted, even if it appear that the defend¬ 
ant has received assets, unless it appears that 
no assets can be found.” 

At common law, an executor or administrator 
could not be chargeable on a devastavit until a 
judgment was had against him; but, in a court of 
equity, where the court has full power to do com¬ 
plete justice in behalf of the distributees and next 
of kin, a decree de bonis propriis is proper, if the 
evidence shows no assets in the executor’s hands. 
McGill v. Armour , 11 How., 142, 13 L. Ed., 638; 
Beall v . New Mexico, 16 Wall., 535, 21 L. Ed., 292; 
DeValengen v. Duffy, 14 Pet., 282, 10 L. Ed., 457; 
Smith v. Chapman, supra; Siglar v. Haywood, 8 
Wheat, 675, 5 L. Ed., 713; Telfair v . Stead, 2 Cr., 
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407, 2 L. Ed., 320; Lewis v. Parish , 115 Fed., 288, 
53 C. C. A., 77; and Jones et al vs. Johnson f 178 
Pac. (Okla.), 984, annotated in 21 A. L. R., 903, 
908. 

The bill in the case at bar is an original bill in 
the nature of a bill of review to avoid the effect of 
the so-called decree in Equity cause 17,159 pur¬ 
porting to authorize the compromise of the $89,- 
494.20 note, a proceeding to surcharge the account 
of Birney as executor, and for accounting by him. 

Section 119 of the Code expressly confers con¬ 
current jurisdiction upon the Probate and Equity 
Courts in matters of accounting between bene¬ 
ficiaries, next of kin, etc., and executors and ad¬ 
ministrators, and provides that the accounts of 
such fiduciaries shall only be prima facie evidence 
as to the correctness thereof. This court, there¬ 
fore, has jurisdiction to grant the relief prayed if 
the account of Mr. Birney as executor is shown to 
have been incorrect; and we submit that it is so 
shown by the record in this case, for it is clear that 
he did not collect and account for as much as he 
should have collected. 

In the case of Butterfield v. Smith , 101 U. S., 
570, 25 L. Ed., 868, it was held that: 

“An executor's settlement, when adji di- 
cated, binds only the parties thereto. An exec¬ 
utor charged himself in the inventory of ihe 
estate with a note payable to the estate i nd 
secured by mortgage. An administrator with 
the will annexed subsequently brought suit to 
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foreclose the mortgage. The probate record 
showing the inventory and the order for dis¬ 
tribution of the assets were not conclusive evi¬ 
dence that the note had been paid.” 

The consent decree in Equity Cause No. 17,159 
is no more than a confession of judgment against 
the estate then being represented by Mr. Birney, 
and has no higher standing than a judgment con¬ 
fessed without authority. 

23 Corpus Juris , p. 1177, says: 

“The confession of judgment by an executor 
or administrator is generally regarded with 
disfavor and the usual result is to charge him, 
in the first place, de bonis propriis * * * .” 

Furthermore, the decree in Equity Cause 17,- 
159, purporting to authorize the compromise set¬ 
tlement of the $89,494.20 note, recites that it was 
entered and passed upon the bill and answer . The 
answer in that case, as admitted in the answer of 
Mr. Birney in the case at bar, is no more than a 
consent to the granting of the relief prayed in the 
bill; and, therefore, that decree so entered has no 
more effect than, and cannot rise above the dignity 
of, a mere contract or agreement between Mr. Bir¬ 
ney as executor, and Mrs. Klingle as executrix, 
representing their respective estates. Clearly, as 
appears from the bill, the answer, and the decree 
in Equity Cause No. 17,159, nothing was adjudi¬ 
cated by the court; but that decree is merely dec- 
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laratory of the agreement of the parties as set 
forth in their bill and answer. Therefore, that 
decree is as much open to attack for fraud, acci¬ 
dent, mistake, failure of consideration, want of 
power and authority in Mr. Birney to take the 
action he did take, or what not, as would be any 
other form of agreement he might have attempted 
to make with respect to the settlement of the note 
in question. As heretofore stated, the action of 
Mr. Birney in consenting to the entry of said de¬ 
cree in Equity Cause No. 17,159 being without 
power or authority, and highly improper, the same 
amounts to a fraud upon the rights of appellants, 
quite irrespective of the intent with which Mr. 
Birney acted. In other words, he acted wrong¬ 
fully and improperly, without the power to act as 
he did, and with full knowledge of the conse¬ 
quences of his action. He caused the depreciation 
and lessening of appellants' estate, and, therefore, 
the same amounts to an actionable fraud upon 
their rights. 

In the case of Hall v. Wellman Lumber Co ., 78 
Ark., 408, a consent decree had been entered pro¬ 
viding for the removal of certain timber, but the 
decree fixed no time for removal. Appellee con¬ 
tended that Smith and his grantees could remove 
at any time, and the counter-contention was made 
that the time for removal expired January 1, 1900, 
the time limited for the occupation of the culti¬ 
vated land. After stating that a contract having 
similar provisions would be construed as convey¬ 
ing a terminable interest in the timber, the court 
said: 
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“The same rule of construction applies to a 
decree of court, especially a consent decree, 
which is a contract as well as a judicial de¬ 
cree/' 

In the case of Mooney v. Valentinovicz , 262 Ill., 
355, the court said: 

“Parties who are competent to contract may 
agree to the rendition of a decree in respect to 
any rights which may be the subject of litiga¬ 
tion. Such a decree is not, in the strict legal 
sense, a judicial sentence, but is in the nature 
of a solemn contract (5 Encycl. PI. and Pr., 
961) and it cannot be appealed from, nor can 
error be assigned upon it, for the reason that 
if there be error in it the error is that of the 
'parties and not of the court The decree not 
being the judgment of the court , a rehearing 
cannot be allowed , and it cannot be set aside 
upon a bill of review for errors of law appar¬ 
ent upon its face f or be impeached by such bill 
on account of additional evidence . It can only 
be impeached by an original bill in the nature 
of a bill of review” 

The decree in Equity Cause 17,159 was entered 
on bill and answer, as recited therein (R. 56), and, 
not only were appellants omitted as parties, but it 
it clear that no testimony whatsoever was intro¬ 
duced. This, we submit, was highly improper and 
rendered the whole proceeding void, for, as held in 
the case of Bennett v . Bradford , 132 Ill., 269, a con- 
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sent decree without any evidence, as against 
minors, is always error. 

The case of Clarence Carroll , by Next Friend f 
vs. Atlantic Steel Co. y 106 S. E. (Ga.), 908, anno¬ 
tated in 15 A. L. R., 660, 667, holds that a consent 
judgment entered in a suit brought by a minor by 
next friend, even with the approval of the court, 
but without a judicial determination of the minor’s 
claim on the merits, will be set aside if it is made 
to appear that the compromise was prejudicial to 
the infant’s substantial rights. 

POINT III 

THE STATUTE OF LIMITATIONS AND 
LACHES ARE NOT AVAILABLE 
AS DEFENSES HERE 

While the facts of this case show conclusively 
that appellants are not barred by the statute of 
limitations or by laches, we apprehend that much 
will be said by the appellees in support of those 
defenses; especially because of the expressions of 
opinion by the lower court at the close of the tes¬ 
timony. 

The doctrine of laches rests upon and presup¬ 
poses inaction in the face of full knowledge of one’s 
rights. There is nothing in this record to show 
that appellants had any knowledge of Mr. Bir- 
ney’s improper action respecting the compromise 
of the note for $89,494.20, and, in truth and in 
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fact, the record emphatically negatives any such 
knowledge on their part. The same is true of the 
Washington Loan & Trust Company, their trus¬ 
tee. In reality, nothing is disclosed which was 
calculated to render either the appellants or their 
trustee suspicious of Mr. Birney’s management 
of Mrs. Spranger’s estate. How, then, can it be 
said that appellants are barred by the statute of 
limitations or laches? The rights of appellants 
against Mr. Birney grow out of a hidden or undis¬ 
closed wrong, and not out of a contract or open 
wrong of which they and the trust company had 
knowledge; and we are at an utter loss to under¬ 
stand how it can be contended, or how the court 
below could find, that a right of action for a wrong 
can be barred, even by the statute of limitations, 
unless the party who suffered from the wrong 
knew of it and permitted the statutory period to 
pass without taking steps to redress the wrong. 
We submit that a court of equity will not perpet¬ 
uate any such a principle, for, to do so, would turn 
the statute into a shield for fraud, and would ena¬ 
ble w r rongdoers to commit secret frauds and escape 
the consequences thereof. 

In Kilbourn v. Sunderland , 130 U. S., 505, the 
court said: 

“Reasonable diligence is, of course, essen¬ 
tial to invoking the activity of a court of 
equity, but what constitutes such diligence de¬ 
pends upon the facts of the particular case. 
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Where a party injured by fraud is in gnor- 
ance of its existence , the duty to commence 
proceedings arises only upon its discovery , and 
mere submission to an injury after the act in¬ 
flicting it is completed cannot generally and 
in the absence of other circumstances take 
away a right of action unless such acquies¬ 
cence continues for the period limited by the 
statute for the enforcement of such right. We 
hold that the complainant moved with suffi¬ 
cient promptness upon discovering the fraud, 
and that , although reposing confidence in their 
agents , they may have neglected to avail them¬ 
selves of some sources of knowledge which 
they might have sought, the defendant cannot 
be allowed to say that complainants ought to 
have suspected them and are chargeable with 
what they might have found out upon inquiry 
raised by suspicion.” 

The case of Bailey v. Glover , 21 Wall., 342, 22 
L. Ed., 637, squarely holds that actions for fraud 
are not barred by the statute of limitations or 
laches until the fraud is discovered, “though there 
be no special circumstances or efforts on the part 
of the party committing the fraud to conceal it 
from the knowledge of the other party.” In so 
holding, the court said, in part: 

“We also think that, in suits in equity, the 
decided weight of authority is in favor of the 
proposition that where the party injured by 
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the fraud remains in ignorance of it without 
any fault or want of diligence or care on his 
part, the bar of the statute does not begin to 
run until the fraud is discovered, though there 
be no special circumstances or efforts on the 
part of the party committing the fraud to con¬ 
ceal it from the knowledge of the other party/’ 
(Authorities.) 

****** 

“But we are of opinion, as already 
stated, that the weight of judicial authority, 
both in this country and in England, is in 
favor of the application of the rule to suits at 
law as well as in equity. We are also of opin¬ 
ion that this is founded in a philosophical view 
of the principles of the Statutes of Limitation. 
They were enacted to prevent frauds; to pre¬ 
vent parties from asserting rights after the 
lapse of time have destroyed or impaired the 
evidence which would show that such rights 
never existed, or had been satisfied, transfer¬ 
red or extinguished, if they ever did exist. 
To hold that by concealing a fraud, or by com¬ 
mitting a fraud in a manner that it concealed 
itself until such time as the party committing 
the fraud could plead the Statute of Limitar 
tions to protect it, is to make the law which 
was designed to prevent fraud, the means by 
ivhich it is made successful and sure . And we 
see no reason why this principle should not be 
as applicable to suits tried on the common law 
side of the court’s calendar as to those on the 
equity side.” 
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The case of Michoud v. Girod , 4 How., 503, 
3 Rose’s Notes, Rev. Ed., 1090, 1098, is the lead¬ 
ing case upon the right of distributees to open 
and surcharge the accounts of, and redress wrongs 
done by, executors. In that case, the executors 
had obtained from the court orders for sale of cer¬ 
tain estate property, and a sale was had at auction 
to a person or persons other than the executors, 
but who, the proof showed, acted for the executors 
and later transferred the property to them. The 
executors, so acquiring the property, held it during 
the remainder of their lives, and the suit was filed 
against their representatives by the surviving 
heirs who had been thus defrauded. The executors 
had also exhibited their accounts to some of the 
distributees and procured their approvals to be en¬ 
dorsed thereon. The court held that equity would 
relieve of fraud within the lifetime of the parties 
and within thirty years thereafter; and that the 
accounts as exhibited and recorded did not consti¬ 
tute notice of the fraud practiced by the defend¬ 
ants. In holding that the conduct of the executors 
was illegal and fraudulent, the court said: 

“The defendants reply and deny fraud in 
fact or intention on the part of the executors. 
They declare that the sales were judicially 
ordered and conducted, that the purchases 
were rightfully made, for a fair price, at pub¬ 
lic auction, that the complainants have no 
standing in a court of equity by reason of 
their long silence, laches, and acquiescence in 
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the acts of which they complain, and that their 
rights are barred by lapse of time under the 
laws of Louisiana. They also say that re¬ 
ceipts or acquittances were given to the execu¬ 
tors by two of complainants, which are valid 
and obligatory upon them. The bill and an¬ 
swers, and the arguments of the learned coun¬ 
sel for the appellants, then, involve the ques¬ 
tion of the right of executors to purchase any 
part of the estate which they administer, for 
a fair price, at a public sale judicially ordered 
and conducted. Remarking , first , that an ex¬ 
ecutor or administrator is in equity a trustee 
for heirs y legatees f and creditorSy we proceed 
to give our opinion of the law in respect to 
purchases of the estate represented by them, 
and of purchases made by other trustees and 
agents, and all persons qui neqotia aliena 
genint. * * * ” 

Addressing its remarks to the question of laches, 
the court said: 

“ * * * In every aspect in which we have 
viewed this case, we are called upon to direct 
that the purchases made by Nicholas and Jean 
Francois Girod of their testator's estate be set 
aside. We shall order it to be done. Nor do 
we think that the complainants have lost their 
rights by negligence, or by the lapse of time. 
We can only see in their conduct the fears and 
forbearance of dependent relatives, far dis- 
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tant from the scene of the transactions of 
which they complain, desirous of having what 
was due them, and suspecting it had been 
withheld, but unwilling to believe they had 
been wronged by brothers, with whom they 
had been associated in a common interest by 
another brother who was dead. In a case of 
actual fraud, courts of equity give relief after 
a long lapse of time, much longer than has 
passed since the executors, in this instance, 
purchased their testator’s estate. In general , 
length of time is no bar to a trust clearly estab¬ 
lished to have once existed; and where fraud 
is imputed and proved , length of time ought 
not to exclude relief. * * * There is no rule 
in equity which excludes the consideration of 
circumstances , and , in a case of actual fraud , 
we believe no case can be found in the books 
in which a court of equity has refused to give 
relief within the lifetime of either of the par¬ 
ties upon whom the fraud is proved , or within 
thirty years after it has been DISCOVERED 
or becomes known to the party whose rights 
are affected by it. In this case that time has 
not elapsed since the executors made their 
purchases, and it is not pretended that they 
were known to any of the complainants until 
the year 1817, and not then except by the ex¬ 
hibition of the account by the executors to 
some of the complainants, with declarations 
that everything had been fairly done with a 
view to save the honor of the testator , and the 
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interests of those who were the objects of his 
bounty . In this view of the case it is not neces¬ 
sary for us to consider the time within which 
remedies are barred , or property may be ac¬ 
quired by prescription , under the laws of 
Louisiana . * * * 

“The receipts or acquittances given by two 
of the complainants to the executors do not 
affect their rights. They were obviously given 
without full knowledge of all the circum¬ 
stances connected with the disposal and man¬ 
agement of the estate. Indeed it is plain that 
such information had been withheld by the 
executors. It is true that an account was pre¬ 
sented to them, with official signatures to it, 
but without vouchers of any kind to verify 
its correctness, and it was accompanied by a 
letter from Nicholas Girod, in which menaces 
of displeasure are mixed with intimations of 
future kindness.” 

The trust relation of Mr. Birney, as executor, 
to these appellants is abundantly established; and, 
while the record shows that his account was ap¬ 
proved by the Probate Court, and the balance 
shown thereby turned over to the Trust Company, 
there is not only nothing to show that this account 
was ever submitted to appellants or to anyone act¬ 
ing for them, but, as testified to by appellants, they 
were always out of the jurisdiction, often in remote 
parts, and never received any accounting from any¬ 
one until after the termination of the trust over 
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their mother’s estate (R. 20, 27, 28.) They then 
investigated and promptly brought this suit. 

The case of Driver et al. v . Bruenemer et al.> 40 
App. D. C., 105, 41 W. L. R., 210, was a suit for 
accounting against trustees of a syndicate growing 
out of fraudulent representations by them in con¬ 
nection with the sale of certain syndicate stocK to 
plaintiffs and the taking of secret profits by the 
trustees. In the spring of 1907 certain remarks 
by one of the former members of the syndicate 
aroused the suspicions of the plaintiffs as to the 
truth of the representations of the trustees, and an 
investigation of the land records by the plaintiffs’ 
attorneys led to the discovery of the fraud, and the 
bill was filed sixteen years after the commission 
of the fraud. This Honorable Court, in disposing 
of the defense of laches, said: 

“Although years have elapsed since the for¬ 
mation of the new syndicate we do not find 
that the delay in ascertaining the facts and 
bringing the suit is inexcusable. The circum¬ 
stances of the trust relations of the parties, 
the confidence of the plaintiffs, and the con¬ 
cealment of the fraud furnished reasonable 
excuse for the delay.” 

In the case of Metzger v . Millegan y 46 W. L. R. 
723, plaintiff had held a trust on defendant’s prop¬ 
erty to secure a loan and brought suit to enforce 
payment of the indebtedness, when defendant 
fraudulently procured plaintiff to dismiss said suit 
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and release the indebtedness. Plaintiff did not 
discover the fraud in obtaining the release and 
bring suit to set it aside for almost six years there¬ 
after. This Court said: 

“It is unnecessary to consider the effect of 
the statute of limitations upon a suit in equity 
where the action is based wholly upon fraud, 
since the fraud was not here discovered until 
less than three years prior to the bringing of 
this action, so that, in any event, it is well 
within the statutory period.” 

It is interesting in this connection to consider 
the case of Washington Loan & Trust Company v. 
Darling , 21 App. D. C., 132, touching the very es¬ 
tate here being considered. In that case, Flora 
Adams Darling brought suit against the Trust 
Company to establish a trust for the payment to 
her for services claimed to have been rendered 
Mrs. Gay Beatrice Darling in gathering data and 
information which was used by the latter in the 
prosecution of said Equity Cause No. 11,607, 
against Mr. Klingle and his trustees. Flora Adams 
Darling alleged that she had an agreement where¬ 
by Mrs. Gay Beatrice Darling was to pay her $50 
a month for life for said alleged services, and 
the proof showed that her claim had been pre¬ 
sented to Mr. Birney in 1895, and was by him 
rejected. The proof also showed that Mr. Birney 
filed his account and was discharged as executor 
on May 20, 1898, after transferring the estate to 
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the Trust Company. The Trust Company in that 
case, represented by said Arthur A. Birney and 
John B. Lamer, contended (1) that plaintiff was 
barred because she had not prosecuted her claim 
against Mr. Birney as executor between 1895 and 
May 20, 1898; and (2) that the claim was barred 
as against the Trustee by laches. The court, among 
other things, said: 

“Nor has the right of the complainant to 
proceed in equity against the estate, in the 
hands of the trustee, been lost by the mere fact 
that she failed to prosecute a suit, as she might 
have done, against the executor before his set¬ 
tlement and discharge. Zollicoffer v. Seth , 44 
Md., 359.” 

It was in that suit of Flora Adams Darling that 
Mr. Birney gave his testimony as to the spoliation 
of the Pierce estate by the life tenant Klingle and 
his trustees. The court further held that, while 
the statute of limitations and the doctrine of laches 
would be applied in an equity case where the sub¬ 
ject-matter is also cognizable at law, yet a court 
of equity is not bound to follow the statute of lim¬ 
itation where a purely equitable remedy is sought, 
or to apply the statute where it has not run against 
the action. 

In the case of Wilson v. Snow , 228 U. S., 217, 57 
L. Ed., 807, where a will appointed executors and 
prescribed certain duties with respect to the man¬ 
agement of the estate, but did not in terms declare 
them to be trustees, Mr. Justice Lamar said: 
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“ * * * Adelaide Wilson and Thomas 0. 
Wilson, whether acting as executor, or trus¬ 
tees by implication , having accepted the ap¬ 
pointment were bound also to appropriate the 
income from the land or the dividends from 
the stock to the maintenance of the family and 
the education of the minor children. For 
neglect so to do any one of the cestui que trust 
would have been entitled to maintain a bill 
against the executors or trustees , to compel 
them to discharge the duties for the perform¬ 
ance of which full power had been conferred. 
The rights of the beneficiary would not cease 
upon the death of either of the representa¬ 
tives; and as the duty to manage survived, 
and followed the land, so did the coupled 
power of sale, which was ‘manifestly subser¬ 
vient and auxiliary to the execution of the 
trusts which the testator had seen fit to con¬ 
nect with the administration of his will/ 
Gould v . Mather , 104 Mass., 286, Tobias v. 
Ketchum , 32 N. Y., 319. For, ‘ where the 
duties imposed are active and render the pos¬ 
session of the estate convenient and reason¬ 
ably necessary, (they) * * * will be deemed 
trustees for the performance of those duties to 
the same extent as though declared so to be in 
the most explicit terms' ” (Authorities.) 


In the case at bar, Mr. Birney was appointed 
executor by Mrs. Spranger; he accepted the trust, 
took possession of her estate, which was reasonably 
necessary and convenient; and it follows, there- 
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fore, that he was as much as trustee as though he 
had been so designated. 

The case of Darlington v. Turner , 202 U* S., 
195, 50 L. Ed., 992, holds that: 

“The estate of a trustee who has failed to 
account for an investment in real estate will 
be held liable in the sum originally realized 
therefrom, where that sum is definitely fixed, 
and it is impossible to determine with pre¬ 
cision the ultimate fate of the investment. ,, 

And that case further holds that equity has juris¬ 
diction to compel such accounting as against the 
executors of such a trustee. 

In Perry on Trusts , Sec. 850, is found the fol¬ 
lowing language: 

“A mere neglect to sue for a few years, 
without other acquiescence, is not a bar; nor 
can a party sue until his interest falls into 
possession. Nor can acquiescence be inferred 
until the cestui que trust has actual knowledge 
of the breach , for the reason that it is the duty 
of the trustee to execute the trust , and it is not 
the duty of the cestui que trust to make any 
inquiries .” 

The same author, Section 863, further says: 

“As between the trustee and the cestui que 
trust, the statute of limitations has no appli- 
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cation, and no length of time is a bar. Against 
an express and continuing trust time does not 
run until repudiation or adverse possession 
by the trustee and knowledge thereof on the 
part of the cestui. Such a trust is only barred 
on the doctrine of prescription by the lapse of 
twenty years, and, so long as the relation of 
trustee and cestui que trust continues un¬ 
broken, the possession of the trustee is that of 
the cestui que trust, and there can be no ad¬ 
verse possession for time to run upon.” 

In the case of Griffith v. Godey , 113 U. S., 89, 
28 L. Ed., 934, the administrator withheld from 
his inventory and reports certain lands belonging 
to the estate, and failed to account for the proceeds 
of sale made thereof by him. The suit was brought 
for an accounting of the proceeds of the sale of the 
property, and, while the prayer was not for such 
specific relief, it was for an accounting of the 
value of the property or such relief as was just. 
Mr. Justice Field, in delivering the opinion of the 
court, said: 

“It is well established that a settlement of 
an administrator's account, by the decree of 
a probate court, does not conclude as to prop¬ 
erty accidentally or fraudulently withheld 
from the account. If the property be omitted 
by mistake or be subsequently discovered, a 
court of equity may exercise its jurisdiction 
in the premises, and take such action as jus- 
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tice to the heirs of the deceased or to the credi¬ 
tors of the estate may require, even if the pro¬ 
bate court might, in such case, open its decree 
and administer upon the omitted property. 
And a fraudulent concealment of property, or 
a fraudulent disposition of it, is a general and 
always existing ground for the interposition 
of equity. * * * ” 


POINT IV 

The court erred in refusing to permit the 
witness, Charles A. Keigwin, to testify to the 
result of his inquiry of Corcoran Thom. (As¬ 
signment of Error 4, R. 19.) 

The record shows (pp. 29, 61) that Mr. Birney 
had referred counsel for appellants to Mr. Cor¬ 
coran Thom for information as to the settlement 
of the $89,494.20 note; but refused to permit the 
witness to testify that Mr. Thom, when ap¬ 
proached, was unable to furnish any information 
concerning the matter. We have, then, a party 
defendant directing the complaining parties to a 
source of supposed information; and, we submit, 
it was error for the court to permit the witness to 
say that there was no information to be had from 
such source. 

Conclusion 

The record in this case clearly shows, we re¬ 
spectfully submit, that Mr. Birney committed a 
devastavit, with full knowledge of his liability 
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therefor; that the same was effectively concealed 
and never known until after the termination of the 
trust over the appellants' estate; and that, having 
promptly discovered the wrong done them, and 
instituted this proceeding for the redress thereof 
in due time, the action of the lower court was 
erroneous, and its decree should be reversed with 
appropriate instructions in the premises. 

Respectfully submitted, 

Charles A. Keigwin, 
Harry S. Barger, 

Isador Shapiro, 

Attorneys for Appellants. 


C. R. Ahalt, 

Of Counsel. 
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JANUARY TERM, 1033. 


No. 3930. 


CHARLES T. DARLING ET AL., Appellants, 

vs. 

HELEN T. BIRNEY, Executrix of the Last Will of 
Arthur A. Birney, Deceased, et al. 


MOTION TO STRIKE APPELLANTS’ BRIEF FROM 

FILES. 


Now come here the appellees, by their respective attorneys, 
and move the court to strike from the files the brief hereto¬ 
fore filed herein on behalf of the appellants because the 
statement contained on page 18 thereof, viz: “ The bill, 
answer, and decree in Equity 17 ,lo9 evidence a decided 
sinister smack, and appear collusive, to say the least,” is by 
innuendo, if not per se, libelous and scandalous. 
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In support of this motion the appellees refer to the record 
in this case and to the brief filed herein on their behalf. 

J. HOLDSWORTH GORDON, 

H. PRESCOTT GATLEY, 

Attorneys for Helen T. Birney, Executrix Under 

the Will of Arthur A. Birney, Deceased. 
GEORGE CALVERT BOWIE, 

JOSEPH T. SHERIER, 

Attorneys for Nannie Morrison, Appellee. 


To Messrs. 

Charles A. Keigwin, 

Harry S. Barger, 

IsiDOR SnAPIRO, 

Attorneys for Appellants: 

Please take notice that the foregoing and annexed motion 
will be submitted to the court at the time the case is called 
for argument. 

J. HOLDSWORTH GORDON, 

H. PRESCOTT GATLEY, 

GEORGE CALVERT BOWIE, 
JOSEPH T. SHERIER, 

Attorneys for Appellees. 



| ourt of Ideals, |)t&trict of | ; oIumbia. 

JANUARY TEEM, 1923. 


No. 3930. 


CHARLES T. DARLING ET AL., Appellants, 

vs. 

HELEN T. BIRNEY, Executrix of the Last Will of 
Arthur A. Birney, Deceased, et al. 

BRIEF ON BEHALF OF APPELLEES. 


Statement of the Case. 

The bill in this case was filed January 22, 1916, by the 
appellants Charles T. Darling and Nancy D. Robb, against 
Arthur A. Birney, as executor under the will of their mother, 
Gay Beatrice Spranger, who died June 20, 1895 (R., pp. 
2,9). 

The claim set up in the bill is as follows: 

Among the assets of their mother’s estate coming into 
the hands of Mr. Birney, as executor, was a note of her 
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father, Joshua P. Klingle, for the sum of $89,494.20, sub¬ 
ject to a credit of $12,943.78, leaving a balance due upon 
said note of $76,550.42, with interest from July 4, 1892, 
which note was amply secured upon real estate located in this 
District known as Linean Hill (R., p. 9). 

Joshua P. Klingle died July 4, 1892, leaving a will de¬ 
vising all of his estate to his wife, Georgianna M. Klingle, 
and as such beneficiary she became the owner of the prop¬ 
erty known as Linean Hill, subject to a deed of trust secur¬ 
ing said note (R., p. 10). 

During the lifetime of appellants’ mother, in the years 
1894 and 1895, efforts were made by Georgianna M. Klingle 
to settle the indebtedness represented by said note, but she 
never offered to pay the full amount thereof. On one oc¬ 
casion she offered to pay, by way of compromise, the sum 
of about $65,000; and on another occasion the sum of about 
$19,000, with interest from July 1, 1892; but that Mr. Bir- 
ney, then acting as counsel for their mother, declined to 
recommend acceptance of either of said offers, insisting that 
the note represented the true amount of the indebtedness 

(R., p. 10). 

After the death of appellants' mother and on February 
12, 1S96, the said Georgianna M. Klingle, as alleged upon 
information and belief, in accordance with an understand¬ 
ing had with Mr. Birney, as executor, fded a bill in equity 
in the court below against him as such executor, charging 
that the amount due on said note was less than that called 
for upon its face, and praying for an ascertainment of the 
correct amount due, which she alleged was $10,473.75, with 
interest from July 1, 1892. 

To this bill Mr. Birney, as executor, filed an answer, set- 
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ting forth that since the death of appellants’ mother, and 
his appointment as executor he had come into possession of 
certain original statements of account, which led him to 
believe that certain credits should be made on the note and 
as a result of a computation made, based upon the informa¬ 
tion contained in these statements, he verily believed there 
should be decreed to be due him, as executor, the sum of 
$10,473.75, with interest from July 1, 1892 (R., p. 10). 

This cause was heard upon bill and answer, and a decree 
was entered adjudicating that the amount due and payable 
thereon to Mr. Birney, as executor, was $40,473.75, with 
interest from July 1, 1892, which amount was subsequently 
paid to and received by Mr. Birney, in full satisfaction of 
the note (R., pp. 10, 11). 

(Note.— This bill, answer and decree in this equity cause, 
the same being Equity No. 17159, will be found in extenso 
on pages 46 to 57, inclusive, of the record.) 

Thereafter Mr. Birney filed his second account as executor, 
charging himself with the sum of $53,432.10 as having been 
received by him pursuant to the decree aforesaid in satisfac¬ 
tion of said note, and showing a balance of $40,081.17, dis¬ 
tributable to the Washington Loan and Trust Company, 
trustee under the will. This account was approved and 
passed by the court on November 20, 1897, and on De¬ 
cember 2, 1897, Mr. Birney made payment to the trustee 
under the will in accordance with such account (R., p. 14). 

That under the terms of their mother’s will appellants 
came into possession of her estate on June 11, 1914, and in 
the due course of inquiry and investigation into the nature, 
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history, and administration of said estate it was lately, thdt 
is to say, not before the month of June, 1915, discovered 
there was no warrant or basis for the reduction made in the 
note by said executor, as aforesaid, and that a devastavit was 
committed by him in the premises; that there was due at 
the time of the compromise made By the executor the full 
amount of said note, viz., $76,550.42, with interest from 
July 4, 1892, which, by the proper performance of his duty 
as such executor, should have been collected; that the 
executor “fraudulently, negligently, in disregard of his duty 
as executor, and to the defrauding of these complainants, 
without proper or lawful warrant or basis,” accepted $40,- 
473.75, with interest from July 1, 1892, and by said negli¬ 
gence, mistakes and errors of said executor he thereby caused 
a loss to the estate of $36,070.67, with interest thereon from 
July 4, 1892 (R., pp. 11, 12). 

The bill prayed for an accounting and a decree for the 
sum of $36,076.67, with interest from July 4, 1892 (R., 
p. 13). 

Answer to the bill was filed by Mr. Birney on February 
11, 1916 (R., pp. 2-7). In September of that year Mr. 
Birney died, leaving a last will and testament, naming 
Helen T. Birney as executrix thereof. On April 27, 1917, 
an order was passed in the cause making Mrs. Birney, as 
executrix, party defendant in the place and stead of Mr. 
Birney. Thereafter, on June 28, 1917, an amended bill 
was filed, making Mrs. Birney as such executrix a party 
(R., pp. 9-13). 

There is no allegation in the amended bill that Mr. 
Birney left any property or estate upon which his will could 
operate, and no proof whatever was offered at the trial to 
show such to be the fact. 
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Thereafter there was filed in the cause (the date of filing 
not appearing in the record) a stipulation of the parties, by 
their respective attorneys, that the answers of the defendants 
Birney and Morrison to the original bill should stand and 
apply to the amended bill, reserving the right to make all 
objections to the jurisdiction of the court, as to the parties 
and subject-matter. (See Addition to Record, pp. 1-2.) 

The answer of Mr. Birney filed February 11, 1916, ad¬ 
mitted that he was executor of the will of appellants’ mother, 
under the terms of which will after making certain specific 
bequests, all the residue of her estate, real and personal, was 
devised to the Washington Loan and Trust Company in 
trust to manage the same, and from the income arising there¬ 
from to pay to each of her children, appellants, the sum of 
fifty dollars per month until they should severally reach the 
age of thirteen years, and thereafter to pay each of them 
monthly a sum not exceeding one hundred dollars until the 
youngest should reach the age of twenty-five years, and then 
to convey the estate to her said children, in equal shares 
(R., p. 2). 

The answer admitted that the note for $89,494.20 subject 
to a credit of $12,494.78 endorsed thereon, came into his 
hands, and asserts that he returned said note in the in¬ 
ventory of debts filed by him in the administration cause, 
lie denies that there was due upon said note $76,550.42, 
with interest, but asserts the sum due was far less than that 
(R., p. 3). 

He admits that in the lifetime of the testatrix, the widow 
of Joshua P. Klingle, Georgianna M. Klingle, through hei 
counsel, sought to settle the note, and asserts that at all 
times the said Georgianna M. Klingle claimed that but a 
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portion of the face of said note was due, but failing to satisfy 
him, then acting as counsel for said testatrix, as to the 
amount due, he for a time declined to recommend a settle¬ 
ment for less than appeared by said note to be payable. He 
denies that an offer to settle for $65,000 was ever made, but 
avers that at one time, while acting as counsel for said 
testatrix, he did offer to settle the claim for about $49,000, 
but this offer was rejected on the ground that the amount 
was much in excess of what was due. The answer further 
asserts that both he and said testatrix were convinced that the 
real indebtedness was much less than appeared by the said 

note and did not insist to the contrarv. 

%/ 

The answer admits the filing of the equity proceedings 
referred to in the bill and asserts that such proceedings were 
had for the purpose of laying before the court the facts sur¬ 
rounding the matter for its action in the premises. The 
court was apprised of the readiness of the parties to submit 
to its inspection the proofs upon which the result stated had 
been ascertained, but owing to the great lapse of time since 
the passage of the decree in that cause, he is unable to recall 
if the original statements were in fact exhibited to the 
justice who signed the decree. The answer asserts the 
validity and binding force of such decree and claims the pro¬ 
tection thereof in bar of this suit (R., pp. 3, 4). 

The answer denies that the face of the note was due and 
that there was no warrant for the reduction in the amount 
of said note; denies that he negligently and carelessly ac¬ 
cepted $40,473.75 in settlement of the note or that he com¬ 
mitted a devastavit, and that in the proper performance of 
his duties he could have collected the face of the note. 

A brief history of the note in question is then given in 
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the answer, but as it will be dealt with at length elsewhere 
in the brief, we will not advert to it here. 

The answer then sets forth that he charged himself with 
the moneys collected on said note, pursuant to the settlement 
and decree in his accounts as executor in the Probate Court. 
That his second account was approved and passed by that 
court on the 20th day of November, 1897, and that he paid 
over the balance in his hands as shown by that account to 
the "Washington Loan and Trust Company, trustee under 
the will, on the 2d day of December, 1897. 

The answer further avers that on the 5th day of August, 
189S, John D. Conley, named in the will of said testatrix 
as one of the guardians of her children (appellants) was by 
the Supreme Court of the District of Columbia, holding the 
Orphans’ Court, appointed guardian of the persons and es¬ 
tates of said children and duly qualilied as such on the 30th 
day of August, 1898. 

The answer concludes with special defenses to the bill, as 
follows: 

Further answering he says that he is advised and so 
charges that if any cause of action against him arose by rea¬ 
son of his settlement of said note, it accrued to the Washing¬ 
ton Loan and Trust Company, trustee, on the 2d of Decem¬ 
ber, 1897, at which time the estate was vested in said trust 
company as trustee under the will of Gay Beatrice Spranger, 
and he is advised and so avers that any right of action 
against him by the said trustee became and was barred by 
the statute of limitations after three years from said De¬ 
cember 2, 1897, and, that since the plaintiffs’ claim against 
him through and under the said trustee, they, too, became 
and are barred by the said statute after three years from 
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the said December 2, 1897. And he is further advised that 
if this contention is not correct and if any cause of action 
ever accrued against him in favor of the plaintiffs, their 
duly appointed guardian, John D. Conley, was competent to 
bring such suit on and after the 30th day of August, 1898, 
the date of his qualification as such guardian under the 
order of this court in said guardianship No. 2381, and that 
any right of action against him by their said guardian was 
barred by said statute of limitations after three years from 
said 30th day of August, 1898. And he is further advised 
that if any cause of action ever accrued against him in 
favor of the plaintiffs directly and independent of said 
trustee and said guardian, the said Nancy D. Robb was of 
full age on the 8th day of December, 1908, and the plain¬ 
tiff, Charles T. Darling, was of full age on the 11th day of 
June, 1910, and were both competent to bring their suit on 
and after the said last date and this action not having been 
brought within three years from and after June 11, 1910, 
is barred by the statute of limitations aforesaid: And this 
defendant claims the full benefit of said statute of limita¬ 
tions, and of the laches of the plaintiffs, and their said 
trustee and their said guardian, as against the said bill of 
complaint. 

The defendants, Nannie Morrison and Effie Morrison 
Barry, are sued as the heirs at law and next of kin of their 
sister, Georgianna M. Klingle, the widow and sole beneficiary 
under the will of Joshua P. Klingle. The bill charges that 
Mrs. Klingle died intestate and that there was distributed 
to her sisters as her heirs at law and next of kin $37,677.36 
each and in addition thereto these defendants inherited from 
their sister premises known as 1827 Riggs Street N. W., 
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Washington, D. C. Service of process was not had upon the 
defendant Barry, and she was not before the court. The de¬ 
fendant Morrison filed an answer denying the essential al¬ 
legations of the bill. She admitted, however, that she re¬ 
ceived from her sister’s estate about $22,000.00 and a one- 
half interest in the Riggs Street property. The answer 
asserts and relies upon the defenses of the statute of limita¬ 
tions and the laches on the part of the plaintiffs and of the 
trustee and guardian of the plaintiffs. 

The case was heard before Bailey, J., and at the conclu¬ 
sion of the trial the court announced he did not think the 
proof showed any fraud on the part of Mr. Birney, or any 
concealment by him of any of the facts; that the right of 
action was in the trustee, and whether bv virtue of the stat- 
ute of limitations or bv the laches of the trustee, the action 
was barred, and that the bill should be dismissed (R., pp. 
66, 67). 

Accordingly on February 20, 1922, a decree was signed 
dismissing the original and amended bills (R., p. 17). 

From this decree the appeal in this ease is prosecuted. 

ARGUMENT. 

The Facts. 

As heretofore pointed out, the bill is based upon an alleged 
fraudulent and negligent acceptance by Mr. Birney of $10,- 
473.75, with interest from July 4, 1S92, in payment of the 
note of $89,494.20, upon which there was a balance due, 
according to its face, at the time it came into his hands, of 
$76,550.42, with interest from July 4, 1892, resulting in a 
loss of $36,076.67, with interest from July 4, 1892. 
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The trial court held the evidence failed to show anv fraud 
or concealment on the part of Mr. Birney (R., p. 6G). 

Though counsel for the appellants in their brief (p. 14) 
take the position that neither of these elements were neces¬ 
sary to be established in order that they might recover, 
nevertheless in their brief they argue such elements are es¬ 
tablished by the proof. On page 19 of their brief they assert 
the appellants had no notice whatever, directly or indirectly, 
of the proceedings had in Equity Cause 17159, wherein the 
amount due and payable on the note in question was de¬ 
termined by decree. That proceeding was of record and 
open to the inspection of the world. 

‘‘The means of knowledge are the same thing in effect as 
knowledge itself/’ Wood v. Carpenter, 101 l\ S., 135, 143, 
cited with approval by this court in Lipscomb v. Hough, de¬ 
cided February 5, 1923, Yol. LI, Wash. Law Rep., page 148. 

They then assert that public records, according to the de¬ 
cisions of courts, are often used as effectivelv to conceal facts 
as to disclose them. In this connection it is important to 
note that on the dav the decree was entered in that cause, 
April 15, 1916, before payment of the balance due on the 
note as found by that decree, more than six months before 
Mr. Birnev had stated his account as executor and before lie 
had settled with the Washington Loan and Trust Company, 
trustee under the will, in accordance with his account ap¬ 
proved and passed by the Probate Court on November 27, 
1917, he wrote to the Washington Loan and Trust Company, 
as trustee under the will, advising them of the condition of 
the estate and enclosed with his letter a copy of the decree 
that day entered in the cause (R., p. 62). So that when 
the trustee took over the estate from Mr. Birney as executor 



13 


of the will it had full knowledge of the existence of this 
equity proceeding and of the decree passed therein determin¬ 
ing the amount due and payable on the note. And yet coun¬ 
sel for appellants have the temerity in their brief (p. 18), 
after the lapse of nearly twenty-seven years since the in¬ 
stitution of that suit and the passage of the decree therein, 
to assert, in the absence of any facts to support it, “The bill, 
answer, and decree in Equity 171d0 evidence a decided 
sinister smack, and appear collusive, to say the least.’’ 

And this, too, notwithstanding the fact that long prior to 
the approval and passage of his account as executor by the 
Probate Court, in a special report, he advised the court of 
the institution of this equity proceeding and of the decree 
passed therein (R., pp. 44, 45). 

There is nothing in the record to justify the use of this 
language employed by counsel. It is a gratuitous attempt 
to besmirch the memory of two respectable and respected 
former members of the bar, long since passed to the Great 
Beyond, and at the same time is an unwarranted reflection 
upon the plaintiff in that case, the widow of appellants’ 
grandfather, and sister of appellee Morrison, and of the late 
Justice Cox who signed the decree. 

We respectfully submit the practice adopted by this court 
in similar cases should be followed, and the brief should be 
stricken from the files as scandalous. 

U. S. ex rel. Hall v. Lane, 48 App. D. C., 279. 

See also: 

Royal Arcanum v. Green, 237 U. S., 545. 

Green v. Elbert, 137 U. S., 615. 
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At this point we desire to point out to the court the his¬ 
tory and origin of the note in controversy. 

In April, 1869, Joshua Pierce died and by his will de¬ 
vised his estate to John B. Blake and Moses Kelly in trust 
for the use of Joshua P. Klingle, grandfather of appellants, 
and to pay to him the income arising therefrom during his 
life, and upon his death to hold said estate for his children 
in fee. 

A part of the Pierce estate was the property known as 
Linean Hill. This property the trustees sold to the life 
tenant, taking as payment a piece of real estate owned by him 
and his note for $41,000 secured by deed of trust on the 
property sold. 

Joshua P. Klingle assisted the trustees in the administra¬ 
tion of the estate, and among other things collected the rents 
of the properties. From time to time he borrowed from the 
trust fund giving his notes, amounting in all to $20,000, of 
which one note for $10,000 was secured by trust on Linean 
Hill, and two notes for $5,000 each were secured by trusts 
on personal property owned by Joshua P. Klingle. For 
other moneys loaned him and paid for him by the trustees 
Joshua P. Klingle gave the trustees his unsecured notes ag¬ 
gregating $23,000. On March 1, 1889, Joshua P. Klingle 
also gave to said trustees his note for $89,494.20 secured on 
Linean Hill, which is the same note for the sum mentioned 
in the bill of complaint. 

By decree in Equity Cause No. 11607 passed on the 29th 
of April, 1890, Osceola C. Green was appointed trustee in 
the place of Moses Kelly, who had resigned as surviving 
trustee, and as such substituted trustee received the assets of 
the Pierce Estate, amongst them: 
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Note of J. P. Klingle, May 8, 1878, for $5,000, secured by 
chattel trust recorded in Liber 887, folio 379. 

Note of J. P. Klingle, November 1, 1869, for $11,000, 
secured by deed of trust on Linean Hill. 

Note of J. P. Klingle, November 30, 1870, for $5,000, 
secured by chattel trust recorded in Liber 630, folio 332. 

Note of J. P. Klingle, February 1, 1873, for $10,000, 
secured by deed of trust on Linean Hill. 

Note of J. P. Klingle, March 1, 1889, for $89,494.20, se¬ 
cured by deed of trust on Linean Hill. 

Each of said first four notes bore an endorsement showing 
interest paid to March 1, 1889. 

During the administration of the trust by Green he re¬ 
ceived from Joshua P. Klingle payments aggregating $73,- 
947.78, which sums he credited on the first four notes for 
$61,000, and the balance of $12,943.78 upon the note for 
$89,424.20. 

Joshua P. Klingle died and Green then closed up his 
trusteeship and turned over the notes to Joshua P. Klingle’s 
daughter Gay Beatrice Spranger, mother of appellants (R., 
pp. 4, 5). 

For practically three years prior to her death Mrs. Spran¬ 
ger, acting by and through Mr. Birncy as here attorney, at¬ 
tempted without success to collect the balance of $76,550.42 
shown on the face of the note. The amount reallv due on the 
note was doubtful. Mrs. Klingle, widow of Joshua P. 
Klingle, denied this balance was due. This is shown 
by the bill filed in this cause, for in paragraph 7 
(R., p. 10) it is alleged she offered at one time to pay 
$65,000 in settlement, which averment is denied in Mr. 
Birney’s answer (R., p. 3), and at another time to pay $49,- 
3u 
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000 in settlement (R., p. 10). This latter offer according to 
Mr. Birney’s answer (R., p. 3) was an offer made by him as 
attorney for Mrs. Spranger, but the offer was rejected by Mrs. 
Klingle, as requiring a payment much in excess of what was 
due (R., p. 3). 

One of the contentions made by Mrs. Klingle and advanced 
by her then counsel, the late J. J. Darlington, was that in¬ 
cluded in the note of $S9,494.20 was $65,935 interest on 
notes given by her husband Joshua P. Klingle to the trustees 
of the Pierce estate, and produced a paper showing that to 
be the fact (R^ pp. 24, 25, 36). Inasmuch as her late hus¬ 
band was entitled to all of the income from the Pierce estate 
she contended this amount was erroneously included in the 
note. 

The balance of the note, $23,559.20, represented sums paid 
by the trustees to Joshua P. Klingle in excess of $4,000 a 
year that they were authorized to pay him under order of 
court passed in Equity Cause No. 2219, July 1, 1871 (R., 
p. 29), until April 18, 1890, when by order passed in Equity 
Cause No. 11607, Kelly, as trustee, was enjoined from pay¬ 
ing to Joshua P. Klingle a sum in excess of $100 per month 
(R., pp. 30, 25). 

This appears to be the situation as early as June 1, 1894, 
when Mr. Birney, representing Mrs. Spranger and Mr. Dar¬ 
lington, representing Mrs. Klingle, were holding confer¬ 
ences looking to an amicable settlement of the matter. At 
that time through Mr. Darlington, as her attorney, Mrs. 
Klingle claimed the amount really payable on the note was 
$26,170.89, with interest from the date of Mr. Klingle’s 
death, July 4, 1892. 

While Mr. Birney was forced to concede the effect of the 
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figures on the paper produced by Mrs. Klingle respecting the 
inclusion in the note of $65,935 interest as above shown, he 
was then insisting that Joshua P. Klingle had greatly en¬ 
croached upon the estate by securing from the trustees sums 
largely in excess of the income. At that time he figured 
that during a period of twenty-one years Joshua P. Klingle 
had received from the trustees, in excess of sums borrowed, 
$76,500, whereas in his opinion the income from the estate 
during that period did not exceed $1,800 per annum. Fig¬ 
uring on a basis of $1,800 a year income from the estate he 
in turn figured that Joshua P. Klingle had received $38,700 
in excess of the income. 

At that time, however, he was not in a position to demand 
payment, for he did not know what was due on the note, 
due he says to the absence of all accounts kept by Kelly as 
trustee. 

All this appears in a letter from Mr. Birney to Mrs. Spran- 
ger, to be found on page 36 of the record, in which he tells 
her he is getting ready the figures to demonstrate to Mr. 
Darlington this state of affairs and hopes to get a settlement 
without litigation. 

On page 62 of the record will be found Mrs. Spranger’s 
reply to this letter, in which she says: ‘‘In regard to the 
note I think vour idea is the best that can be done under the 
circumstances and hope you will be able to carry it out.” 

Further negotiations were had between Mr. Darlington 
and Mr. Birney resulting in a plan of settlement by which 
Mrs. Klingle was to pay $49,315.42 in settlement of the 
note. 

This plan was submitted to Mrs. Spranger by Mr. Birney 
in a letter dated January 10, 1895 (R., p. 37), in which he 
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told that her Mr. Darlington had agreed to it and then 
said, “If you say so I will notify Mr. Darlington that we will 
settle on this basis.” 

It will be observed that this plan contemplated allowing 
only the sum of $38,700 to Mr. Klingle as income at the 
rate of $1,800 per year, the then supposed income from the 
estate, instead of the sum of $76,500, paid to him by Kelly, 
trustee. 

This plan of settlement was accepted by Mrs. Spranger 
and was by Mr. Birney by letter of January 31, 1895, sub¬ 
mitted to Mr. Darlington for ratification by Mrs. Klingle 
(R., p. 38). 

Mrs. Klingle, as before shown, refused to ratify the plan 
of settlement, and the matter seems to have been dropped 
until the latter part of 1895, when negotiations for settle¬ 
ment were begun by Mr. Birney and Mr. Henry Wise 
Garnett, then representing Mrs. Klingle (R., p. 41). 

It will be observed that the main difficulty in coming to 
an adjustment of the controversy was what amount, if any, 
in excess of the income of the estate had been paid to Joshua 
P. Klingle by the trustees. Mr. Birney had been insistent 
up to the time of Mrs. Spranger’s death that the income of 
the estate did not exceed the sum of $1,800 per year, but up 
to that time he had not been able to get any information 
respecting Kelly's accounts as trustee. Later along, however, 
as set forth in his sworn answer to the bill in equity cause 
No. 17159 (in which case Justice Cox passed the decree 
determining the amount due and payable on the note in 
controversy) he came into possession of certain original 
statements of account between Klingle and Kelly, trustee, 
purporting to be complete statements of all receipts and 
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partial statements of all expenditures on account of tho 
trust estate which led him to believe that during the said 
period, that is to say, from September 1, 1877, to February 
1, 1883, the income from said estate was sufficient to entitle 
the said Joshua P. Klingle to the sum of four thousand dol¬ 
lars per annum, or thereabouts (R., p. 55). 

In the light of these facts let us consider the settlement 
made by Mr. Birney in 1893 as compared with the settle¬ 
ment his testatrix was willing to make in 1895. 

As heretofore shown, in January, 1895, Mrs. Spranger 
authorized Mr. Birney to settle the note for $49,315.42, with 
interest from July 4, 1892. This figure was arrived at on 
the assumption that during a period of about twenty-one 
years the income of the estate did not exceed the sum of 
$1,800 per annum, and therefore that was all Joshua P. 
Klingle was entitled to receive from the trustee. This 
would have totaled $37,800, whereas he received $76,500, or 
an excess of $38,700 (R., pp. 37, 38). 

Mr. Birney in April, 1896, agreed to settle for $40,473.75, 
w ; th interest from July 4, 1892, or $8,841.67 less than his 
testatrix agreed to settle for as above shown. 

While at this late day, after the lapse of a quarter of a 
century since the settlement was made, and after the death 
of every person involved in the settlement, it is difficult to 
arrive at the exact basis of the settlement made, it is not 
difficult to account for the difference between the settlement 
agreed upon by testatrix in her lifetime and that made by 
Mr. Birney, as executor, after her death, for if, during a 
period of four or five years the income justified the payment 
by the trustees to Mr. Klingle of $4,000, then he was en¬ 
titled to $2,200 more a year than he received credit for in 
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the proposed settlement agreed to by the testatrix in her life¬ 
time, and the difference of eight or nine thousand dollars is 
thus readily accounted for. 

With this additional information in hand Mr. Birncy 
evidently reached the best conclusion he could respecting 
this doubtful claim, as to the amount he was entitled to 
receive in liquidation of it. Not content, however, to take 
the sole responsibility of settling the claim the matter was 
submitted to the equity court for ascertainment of the 
balance due and a decree fixing that amount (R., pp. 46, 
56). Fortified by the decree in that case (R., pp. 56, 57), 
he made settlement in accordance therewith. 

In view of the foregoing it is respectfully submitted the 
record not only fails to show fraud on the part of Mr. Birney, 
but on the contrary shows he acted with the utmost good 
faith, without negligence, in the performance of his duties 
as executor, and for the best interests of the estate. 

The Law. 

The Bill Filed Herein Does Xot State a Case Cognizable in 

a Court of Equity. 

A reading of the bill discloses it is based solely on the 
ground that there came into Mr. Birney’s hands as executor 
of the will of appellants’ mother a note for $89,494.20, less 
a credit of $12,943.78, showing a balance due of $76,550.42, 
with interest from July 4, 1892; that Mr. Birney, as executor, 
negligently and fraudulently settled said note for $36,076.67 
less than the amount due and payable according to the face 
of the note, resulting in a loss to the estate in that amount 
with interest thereon from July 4, 1892. 
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The bill prays for an accounting, and for money decree 
in the sum of $36,076.67, with interest thereon from July 
4, 1892. 

In this situation we respectfully submit the bill will not 
lie for there is no necessity for an accounting, and there is 
a full, complete, and adequate remedy at law\ 

In Townsend v. Vanderwerker, 160 U. S., 171, 178, it was 
held that where the object of the bill is to recover a 
pecuniary demand only the remedy is at law. 

In Scott v. Neely, 140 U. S., 106, 110, it is said: 

“And so it has been often adjudged that whenever, 
respecting any right violated, a court of law is com¬ 
petent to render a judgment affording a plain, ade¬ 
quate, and complete remedy, the party aggrieved 
must seek his remedy in such court, not only because 
the defendant has a constitutional right to a trial by 
jury, but because of the prohibition of the act of 
Congress (sec. 723, R. S. U. S.) to pursue his remedy 
in such cases in a court of equity.” 

In Whitehead v. Shattuck, 138 U. S., 146, 151, the court 

says: 

“It would be difficult, and perhaps impossible, to 
state any general rule which would determine, in all 
cases, what should be deemed a suit in equity as dis¬ 
tinguished from an action at law, for particular ele¬ 
ments may enter into consideration which would 
take the matter from one court to the other; but this 
may be said, that, where an action is simply for the 
recovery and possession of specific real or personal 
property, or for the recovery of a money judgment, 
the action is one at law. An action for the re¬ 
covery of real property; including damages for with¬ 
holding it, has always been of that class. The right 
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which in this case the plaintiff wishes to assert is his 
title to certain real property; the remedy which he 
wishes to obtain is its possession and enjoyment; and 
in a contest over the title both parties have a consti¬ 
tutional right to call for a jury.” 

In Buzard v. Houston, 119 U. S., 347-351, the court says: 

“Whenever a court of law is competent to take 
cognizance of a right, and has power to proceed to 
a judgment which affords a plain, adequate, and com¬ 
plete remedy, without the aid of a court of equity, 
the plaintiff must proceed at law, because the defend¬ 
ant has a constitutional right to a trial by jury.” 

In New York Guaranty Co. v. Memphis Water Co., 107 
U. S., 205, 214, it was held that a receiver, assignee of an 
equitable chose in action, could not, on the mere ground his 
interest was equitable, sue in equity, where his remedy at 
law was plain and adequate. 

The allegation of fraud in the transaction, unaccompanied 
by some other ground of equitable relief, does not give 
jurisdiction where the remedy at law is adequate. 

In Buzard v. Houston, supra, the court said: 

“In cases of fraud or mistake, as under any other 
head of chancery jurisdiction, a court of the United 
States will not sustain a bill in equity to obtain only 
a decree for the payment of money by way of 
damages, when the like amount can be recovered at 
law in an action sounding in tort or for money had 
and received. Parkersburg v. Brown, 106 U. S., 487, 
500; Ambler v. Choteau, 107 U. S., 586; Litchfield 
v. Ballou, 114 U. S., 190.” 
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Where the facts are proven by the plaintiff's own evidence, 
or plaintiff could have inspection of books and accounts at 
law under statutory provisions, equity has no jurisdiction. 

See Curriden v. Middleton, 37 App. D. C., 568, 572; 232 
U. S., 633. 

The rules laid down in these decisions are approved by 
this court in the ease of Grant v. Guiffrida et al., 50 App. 
D. C., 28. 

The recovery of money, under the theory of constructive 
trusts, from the person charged with the trust is no excep¬ 
tion to the rule above stated; the remedy is by assumpsit for 
money had and received. 

See George v. Ford, 36 App. D. C., 315, 330. 

In the United States v. State Bank, 96 U. S., 30, it was 
held that when a trust fund has been perverted the cestui 
que trust can follow it at law as far as it can be traced. 

In Mills v. Knapp, 39 Fed., 595, where it was sought to 
establish a constructive trust as to a certain fund, the court 
said 

‘‘Besides this, the plaintiff, on the face of his bill, 
has a plain, adequate, and complete remedy at law. 
lie declares in his bill that the amount he is entitled 
to recover is $8,221.16 as of October 12, 1871. He 
asks for no discovery. lie shows that no accounting 
under the direction of the court is necessary, for he 
makes the accounting himself in his bill. The prayer 
that the defendant may ‘account for and pay over’ 
‘such gains and profits/ which he fixes at a specified 
amount, is no more than a prayer that the defendant 
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pay over such specified amount. No other equitable 
relief is asked. In such a case it is not necessary that 
the objection should have been taken in limine in 
the answer. It is taken at the hearing, and that is 
sufficient. This is not a case where it is competent 
for a court of equity to grant the relief asked. Keynes 
v. Dumont, 130 U. S., 354, 395; 9 Sup. Ct. Rep., 
480; Kilbourn v. Sunderland, 130 U. S., 505, 514; 
9 Sup. Ct. Rep., 594.” 

Duty of Court to Deny Jurisdiction. 

In Hotel Company v. Electric Lighting Co., 17 App. 
D. C., 35G, 365, it was said: 

“If upon review of the case as presented by the 
complainant it appears that there is nothing in the 
case that justifies the exercise of equity jurisdiction, 
or to grant an injunction, it is the duty of the court 
to recognize the fact, and to give it effect, even though 
the question were not raised in the pleading nor sug¬ 
gested in the argument of counsel.” 

In Pechstein v. Smith, 14 App. D. C., 27, 30, the court 
says: 

“The mere assertion of an equity is not sufficient 
to sustain a bill; but the case as stated in the bill 
must show sufficient equity by the allegation of facts 
to satisfy the court that there is an equitable element 
involved that will not be available, or can not be 
availed of as a defense in an action at law.” 
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Appellants Are Barred from Securing Any Relief Because 
of Their Laches and Because of the Statute of Limita¬ 
tions. 

A. 

The bill in this case was filed nearly twenty years after 
Justice Cox signed the decree adjudicating the amount that 
was due and payable on the note in question; more than 
eighteen years after the settlement was made in accordance 
with that decree, and the settlement so made reported to the 
Probate Court and the account of the executor approved and 
passed by that court; more than eighteen years after the 
executor had turned over the assets in his hands as shown by 
the account so approved and passed to the Washington Loan 
and Trust Company, the trustee named in the will; more 
than six years after the appellant Robb became of age, and 
more than seven years after the appellant Darling became of 
age. 

At the time of the filing of the bill every person connected 
with the original execution and delivery of the note in con¬ 
troversy, and the efforts made to collect the balance due 
thereon in the lifetime of appellants’ mother, save two, Mr. 
Birney and Mr. Darlington, were dead. 

Before the ease was brought to trial these two had passed 
away. So that when the case was tried there was no living 
person who could appear before the court and by testimony 
shed any light whatever on the matter. 

It mav not be amiss here to call the attention of the court 

to the fact that the onlv testimony offered in behalf of the 
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appellants in the court below was documentary in character, 
consisting, mostly, if not entirely, of public records avail- 


20 


able at all times to appellants from the time the settlement 
complained of was made continuously to the time of the 
institution of this suit. 

The only attempt made in the bill to excuse the great de¬ 
lay in bringing this suit is found at page 11 of the record 
in the averment that “in the due course of inquiry and in¬ 
vestigation into the matter, history and administration of 
said estate it was lately, that is to say, not before the month 
of June, 1915, discovered, and complainants so charge and 
allege, that there was no warrant or basis for the reduction 
made in the said note by said executors as aforesaid, and that 
a devastavit was committed by him in the prcmiscs. ,> 

This excuse, if indeed it be an excuse in the circumstances 
related, falls for short under the decisions of the courts. 

In Wood v. Carpenter, supra, the court says: 

‘‘Statutes of limitation are vital to the welfare of 
society and are favored in the law. They are found 
and approved in all systems of enlightened jurispru¬ 
dence. They promote repose by giving security and 
stability to human alfairs. An important public 
policy lies at their foundation. They stimulate to 
activity and punish negligence. While time is con¬ 
stantly destroying the evidence of rights, they supply 
its place by a presumption which renders proof un¬ 
necessary. Mere delay extending to the limit pre¬ 
scribed, is itself a conclusive bar. The bane and anti¬ 
dote go together.” 

******* 

“In this class of cases the plaintiff is held to strin¬ 
gent rules of pleading and evidence, ‘and especially 
must there be distinct averments as to the time when 
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the fraud, mistake, concealment, or misrepresentation 
was discovered, and what the discovery is, so that the 
court may clearly see whether, by ordinary diligence, 
the discovery might not have been before made.’ ” 

******* 

“A general allegation of ignorance at one time and 
of knowledge at another are of no effect. If the 
plaintiff made any particular discovery, it should be 
stated when it was made, what it was, how it was 
made, and why it was not made sooner.” 

In Pairo et al. v. Pairo, trustee, XXIV Wash. Law Rep., 
822, 824, the rule is thus stated: 

‘‘The rule governing the application in equity of 
the defense of laches exacts that where undue delay 
appears to exist, the complainant must set forth in 
his bill specifically the impediments to an earlier 
prosecution of his claim; how he came to be so long 
ignorant of his rights and the means fraudulently 
used to keep him in ignorance, and when he first 
discovered them; and the truth of these explanations 
must be proved to the satisfaction of the court, and 
must be sufficient to account for the delay. Badger v. 
Badger, 2 Wall., 87. * * * 

‘‘The repeated rulings of the Supreme Court sus¬ 
taining the defense of laches against stale claims are 
among the wisest decisions of that tribunal. Without 
the recognition of such principles the public would 
virtually be the spoil of rapacious claimants in this 
warfare against the peace and security of titles. The 
temptation of rich rewards would be a motive too 
powerful to be resisted by speculators, if these de¬ 
cisions did not stand as a warning and deterrent, pow¬ 
erful enough to silence all but the most venturesome 
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and heartless. It is needless to cite the authorities 
in support of these principles. It is irrefragably set¬ 
tled that courts of equity, independent of statutory 
rules of limitations, and, in the exercise of their in¬ 
herent power, will refuse relief in presence of undue 
and unexplained delay, though less than the statutory 
period recognized as a bar by courts of law may have 
elapsed; * * 


B. 

The Cause of Action, if Any Existed, Has Barred by the 
Statute of Limitations Three Years After the Approval 
and Passing of the Executor's Account. 

As shown bv the record, the account of Mr. Biraev as ex- 

%l 7 %J 

ecutor was approved and passed on November 20, 1807. In 
this account he charged himself with the amount received by 
him in full settlement of the note, viz., $40,373.71, with in¬ 
terest from July 1, 1S02, or a total of $53,432.10. 

The duties resting upon Mr. Birney as executor under the 
will (R., p. 39) were to take charge of the estate and ad¬ 
minister the same, collect the debts due the estate, pay the 
debts due by the estate, satisfy the specific legacies bequeathed 
by the will, and upon the approval and passing of his ac¬ 
count to turn over the estate remaining in his hands to the 
Washington Loan and Trust Company, trustee, to which 
company it was devised and bequeathed by the will. No 
express trusts were by the will imposed upon the executor. 

While in a broad sense an executor mav be called a trustee, 
because he is an executor administering the property and 
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estate of others, he is not a trustee in the sense in which that 
term is used in courts of equity. 

Cornwall v. Todd, 38 Conn., 443. 

Wood v. Brown, 34 N. Y., 337. 

Matter of Hawley, 104 N. Y., 250, 201. 


But if an executor was in any sense a trustee during the 
administration of the estate he ceased to be such upon the 
approval and passing of his final account, which amounts to 
a disavowal of further accountability, and the bar of the 
statute of limitations is available to him as a defense. 

In Lupton r. Janney, 13 Peters, 381, a case going to the 
Supreme Court of the United States from this jurisdiction, 
it appeared that the executor filed his accounts in the Or¬ 
phan’s Court and his final account was approved in the year 
1821. In June 1833, a bill was filed against him by the 
devisee and legatee under the will, claiming that in the 
settlement of the estate the executor was guilty of a devastavit. 
To the bill was interposed the defense of the statute of limita¬ 
tions. 

The bill alleged that the estate was charged by the executor 
with the payment of a certain debt without anv sufficient or 
legal evidence that it was in fact due, and that the executor 
had omitted to collect a certain debt due the estate, and 
also specified certain credits omitted to be given by the 
executor, and alleged that other debts had been lost to the 
estate by the negligence of the executor. 

The answer denied all the equities, insisted upon the cor¬ 
rectness of the accounts as settled, and relied on the settle¬ 
ment of the accounts in the Orphan’s Court and the lapse 
of time as a bar to the suit. 
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In sustaining the defense of limitations the court says: 

“Nothing is more clear than the general rule that 
ex parte settlements of accounts of this sort, in the 
Orphan’s Court, being matters within the acknowl¬ 
edged jurisdiction of the court in the administration 
of estates, are prima facie evidence of their own ver¬ 
ity and correctness; and the onus probandi is upon 
those who seek to impeach them. If they seek to im¬ 
peach them, it should be by a suit brought rcccnti 
facto, within a reasonable time; and at furthest, 
within the period prescribed by the statute of limita¬ 
tions for actions at law upon matters of account; or 
else to assign some ground of exception or disability, 
within the analogy of the statute, to justify or excuse 
the delay. Otherwise it will be imputed to their own 
voluntary laches, and courts of equity are never active 
in lending their aid to stale, neglected claims, for the 
known maxim of such courts is vigilantibus non 
dormicntibus leges subvenivnt. We do not deem it 
necessary to refer to any authorities on this point, 
as it has been so long and so fully recognized in this 
court; and upon this short ground, we are all of opin¬ 
ion that the decree of the circuit court, dismissing the 
bill ought to be aflirmed with costs.’’ 

In the case of App et al, executors v. Dreisbach, 2 Rawle, 
287, 303, it appeared that the executors were sued in 1823 
by a residuary legatee for a sum alleged to be due him be¬ 
cause of a debt due from the executors to the testator. The 
executors proved the tiling and approval of their account in 
1813, such account not mentioning the supposed liability. 
The trial court held the plea of limitation not available to 
the executors, and that they were trustees in whose favor the 
statute of limitations did not run. The Supreme Court of 
Pennsylvania in reversing this ruling says: 
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“The demand, in this case, is not for a sum 
appearing due on a settlement in the Orphan’s Court. 
It is for a sum charged to be due, but denied now and 
denied at the settlement; due if at all from a man 
who, though acting in the character of a trustee at 
one time put off that character openly, by record, 
and according to law, ten years before this suit was 
brought. * * * If he is a trustee at all he is not 

so in a sense which would take from him the protec¬ 
tion of a chancery statute of limitations where they 
have a court of equity. * It therefore must protect 
him here. * * * 

“The court, then, ought to have told the jury, that 
whatever may be the case as to matters left out of 
an administrator’s account, concealed, or kept back, 
yet as to this item inserted, acted on and the balance 
received, the account was conclusive, and that by the 
settlement of the account in due form of law, and 
payment of the balance, the executors ceased to bo 
trustees; or if they are so, they are only such by 
extrinsic proof; that there was a full remedy at law, 
the same in 1813 as now; that their case was within 
the letter and spirit of the statute of limitations; 
that they were not such creatures of a court of equity 
as that there was no remedy at law, and that the 
statute would be a protection against a bill in a court 
of chancery.” 

In Biays v. Roberts, 68 Md., 510, it appeared that an 
executor filed his account showing a considerable sum for 
distribution yet in his hands. Nearly thirty years later a 
bill was filed seeking to charge him as trustee of that fund 
and to compel an accounting thereof. It was held that 
after an estate is settled by the passage of a final account 
there is no such subsisting and continuing trust as will re- 

5u 
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lieve a court of equity from applying the statutory period of 
time in a proceeding to compel the executor to account for 
funds in his hands. 

To the same effect is the decision of the court in Weaver 
v. Liehman, 52 Md., 709. In that case the court says: 

“Where there is an express, subsisting and rec¬ 
ognized trust, and the cestui que trust demands in 
equity an according from the trustee, neither the 
period of limitation prescribed by statute nor any 
length of time is a bar to relief. But where there is 
merely an implied or constructive trust arising by 
operation of law, courts of equity, as a general rule, 
will follow’ and obey the law* by applying the 
statutory limitation of time.” 

In Clarke v. Boorman’s Executors, 18 Wall., 493, 509, 
the court says: 

“It may be conceded that, so long as a trustee con¬ 
tinues to exercise his powers as trustee in regard to 
property that he can be called to an account in 
regard to that trust. But when he has parted with 
all control over the property, and has closed up his 
relation to the trust, and no longer claims or exer¬ 
cises any authority under the trust, the principles 
which lie at the foundation of all statutes of limita¬ 
tion assert themselves in his favor, and time begins 
to cover his past transactions w*ith her mantle of re¬ 
pose. * * * Every principle of justice and fair 

dealing, of the security of rights long recognized, of 
repose of society and the intelligent administration 
of justice, forbids us to enter upon an inquiry into 
that transaction forty years after it occurred, w*hen 
all the parties interested have lived and died without 
complaining of it. * * *” 


33 


See also Williamson v. Beardsley, 137 Federal, 467; Wil- 
merding v. Russ, 33 Connecticut, 67. 

The Washington Loan & Trust Company, trustee under 
the will, having failed to institute suit against Mr. Birney 
within three years from and after the approval and passing 
of his account as executor, it is submitted the cause of action, 
if any existed, was barred by the statute of limitations. 

C. 

The Cause of Action Being Barred Against the Trustee, 
it is Barred Against the Cestui Que Trust. 

In Meeks v. Olpherts, 100 U. S., 564, 569, the court says: 

“Whatever doubt may have existed at one time 
on the subject, there remains none at the present day, 
that whenever the right of action in the trustees is 
barred by the statute of limitations, the right of 
cestui que trust thus represented is also barred. This 
doctrine is clearly stated in Hill on Trustees, 267, 
403, 504, and the authorities there cited fully sus¬ 
tain the text, both English and American.” 

Wood on Limitations, section 208, states the doctrine as 
follows: 

“When the legal title of property is vested in a 
trustee who can sue for it and fails to do so within 
the statutory period, an infant cestui que trust who 
has only an equitable interest will also be barred. 

In the case of Crook v. Glenn, 30 Md., 55, the court, in 
following the decisions of the English courts referred to in 
its opinion, says: 
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‘‘But it has been contended that because the cestui 
que trust, having a life estate in the property, was a 
feme covert, and therefore under disability to sue, 
she was not affected by the running of the statute 
of limitations, and that as her children, taking in 
remainder, could not sue until the termination of 
the preceding life estate, the defense of adverse pos¬ 
session cannot be allowed to prevail against them. 

“This proposition would be very tenable if there 
had not been a competent person in existence all the 
while as trustee to represent the cestui que trust and 
their rights and interests in the estate. Where such 
is the case the statute bars as effectuallv as if there 
existed no disability in the cestui que trust. It was 
so decided bv Lord Chancellor Talbot in the case of 
Wych v. East India Company, 3 P. Wms., 309, and 
that decision has ever since been regarded as law. 
It was there said that though the cestui que trust 
was an infant, yet he must be bound by the trustee’s 
failure to sue in time; for the benefit of the statute 
could not be taken from the defendants, not being in 
default, since their witnesses might die or their 
vouchers be lost. And as to the trust, that was only 
between the trustee and the infant and could not 
affect the defendants. 

“The reasoning of that case applies with full force 
to this, and though it was a case in which the rights 
of an infant were concerned, still the principle of it 
is equally applicable to the case of a feme covert. 
The trustee, being competent and having the right 
to sue, but failed to do so, and allowed a period of 
time to elapse greater than that prescribed for limit¬ 
ing the right of entry at law in cases of legal title, 
without any recognition of the rights of the cestui 
que trust on the part of those holding possession; the 
bar was complete at the time of the institution of this 



35 

% - % * 


suit, and if the right was otherwise clear his defense 
of lapse of time would be fatal to the claim of 
appellants.” 

It also appears in the record in this case that on the 5th 
day of August, 1898, John D. Conley, who was named in the 
will of said decedent as one of the guardians of her children, 
the appellants herein, was by the Supreme Court of the Dis¬ 
trict of Columbia, holding an Orphan’s Court, appointed 
guardian of the persons and estate of said children and duly 
qualified as such guardian on the 30th day of August, 1898 
(R., p. 6). 

This guardian might have called upon the trustee under 
the will to institute such suit, and if met with failure or re¬ 
fusal on the part of the trustee so to do, could undoubtedly 
have instituted a suit in behalf of his infant wards. Having 
failed to do this within the statutory period, we submit that 
such failure constitutes a bar against the maintenance of this 
suit, which bar is binding upon the appellants. 

D. 

The Cause of Action, if Any Existed, is Barred by the Statute 
of Limitations Because of the Failure of Appellants to 
Institute Suit Within Three Years After the Removal of 
the Disability of Infancy. 

As appears from the record the appellant, Robb, became 
of age on the 8th day of December, 1908, and the appellant, 
Darling, became of age on the 11th day of June, 1910. 

As heretofore pointed out in this brief, the suit was insti¬ 
tuted more than six years after appellant, Robb, became of 
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age and more than seven years after appellant, Darling, 
became of age. 

As against this contention it is urged by appellants that 
under the terms of their mother’s will they did not become 
entitled to possession of the estate until the youngest reached 
the age of twenty-five years, viz., June 11, 1914. The plain 
and simple answer to this contention is, we submit, they 
could have, upon reaching their majority, demanded of the 
trustee that it institute the suit, and upon its failure or re¬ 
fusal to do so, they themselves could have done so. 

Tlic Bill Does Not Allege a Case Nor Does the Proof 
Show a Case Against Appellee NIorrison. 

With respect to the appellee, Nannie Morrison, it is sub¬ 
mitted the proof shows that an honest dispute existed be¬ 
tween Mr. Birney and Mrs. Klingle as to the true amount 
due upon the note involved. This dispute was recognized by 
the plaintiff’s testatrix during her life as will appear by the 
letters upon the subject (R., pp. 36, 62). There existed no 
relation of trust or confidence between Mrs. Klingle and Mr. 
Birney. The former was free to make the best bargain she 
could, using no fraud, artifice, or deception for that purpose. 
The bill does not charge, nor does the proof establish any 
fraud practiced by Mrs. Klingle in securing the reduction of 
the note. On the contrary, the evidence above referred to 
clearly shows that the settlement made by Mr. Birney and 
Mrs. Klingle was fair and equitable. 
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Conclusion. 

It is respectfully submitted that neither upon the law or 
the facts are the appellants entitled to maintain this action, 
and that the decree below dismissing the original and 
amended bills is without error, and should be affirmed. 
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